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Overview

The Final Rule: Flexibility, Efficiency, and Modernization in Child Support Enforcement Programs updates
guidelines for setting child support orders at 45 CFR 302.56 and the establishment of child support orders
at 45 CFR 303.4. This fact sheet discusses specific revisions made to 8§88 302.56(a), 302.56(c)(1), and
303.4(b).

The goal of these revisions is to increase reliable child support for children by setting child support
orders based on the noncustodial parent’s earnings, income, or other evidence of ability to pay. Orders
set beyond a parent’s ability to pay can lead to unintended consequences, such as unmanageable debt,
reduced employment, participation in the underground economy, and increased criminal activities.'

It is counterproductive and not in children’s best interests to have their parents engage in a cycle of
nonpayment, illegal income generation, and incarceration. Support orders based on the noncustodial
parent’s ability to pay should result in less conflict between parents, fewer requests for hearings, and less
time and resources spent on enforcement.

What is new

This rule makes the following changes to child support guidelines (§ 302.56(c)(1)). First, state child
support guidelines must provide that a child support order be “based on the noncustodial parent’s
earnings, income, and other evidence of ability to pay”. This change codifies OCSE’s longstanding
interpretation of statutory guideline requirements? and reflects the basic principle underlying the federal
child support guidelines statute - that application of state guidelines should result in income-based
orders. The existing federal regulation that guidelines must consider all earnings and income of the
noncustodial parent is unchanged. Child support guidelines must take into consideration the basic
subsistence needs of the noncustodial parent who has a limited ability to pay by incorporating a
low-income adjustment, such as a self-support reserve, or some other method determined by the state.
This means states have flexibility to determine the best approach to meeting this requirement. Nearly

all states already incorporate a self-support reserve or low-income adjustment into their child support
guidelines.? If income imputation is authorized under a state’s child support guidelines, then child support
guidelines must take into consideration the specific circumstances of the noncustodial parent to the extent
known when determining the amount of imputed income, and may not use a standard amount in lieu of
fact-gathering in a specific case.

The rule also revises the “establishing support obligations” regulations at § 303.4(b) by requiring

child support agencies funded under title IV-D of the Social Security Act to base support obligations

or recommended support obligation amounts on the earnings and income of the noncustodial parent
whenever available. If evidence of earnings and income are unavailable or insufficient to use as the
measure of the parent’s ability to pay, then the recommended support obligation amount should be based
on available information about the specific circumstances of the noncustodial parent. The rule addresses
a divergence in the way public and private child support cases are currently handled. It requires cases
handled by the state child support agency to meet similar evidentiary standards for establishing an order
and imputing income as are applied in private cases. Without an evidentiary basis, imputed income is
fictitious income and does not generally result in orders based on the noncustodial parent’s ability to pay.

How this affects states

Child support agencies will need to take steps to determine the factual basis for the support obligation
through case conferencing, interviews, questionnaires, and other strategies. They will need to gather
information regarding the earnings and income of the noncustodial parents, and when this information
is unavailable, obtain information on the specific circumstances of the noncustodial parent. Imputing
income will need to be done on a case-by-case basis, when there is an evidentiary gap. Child support
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agencies will no longer be able to impute standard amounts in default cases based on a state minimum
wage or statewide occupational wage rates because these practices are not based on evidence of the
noncustodial parent’s ability to pay and therefore are unlikely to result in an order that reflects the
specific facts of the case.

States must revise their child support guidelines to meet the requirements of the rule changes within one
year after completion of the state’s first quadrennial review of its child support guidelines that commences
more than one year after publication of the final rule.

How this affects families

With this rule change, noncustodial parents will be more likely to meet their child support obligations,
benefiting their children by improving child support compliance and payment consistency, and reducing
uncollectable debt. The research indicates that orders set too high result in less, not more, payments

to families. Other negative effects associated with orders set beyond a noncustodial parent’s ability to
pay may also decline, such as reduced contact with their children, lower employment, and increased
underground activities.4
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