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TThe Current Situation:
A Physician’s Perspective

iHUge spikes Infmalpractice premiums

Growing; GUEstIoNS aleUL acCess o) care; partichlany,
for nigh:rsk specialties

Polarized political envireRment
Reasenanie nen-econemic caps unlikely




IHealth) Courts or Healthy Courts?

SeMe states ale proposing - health courts”
WhICH mImIC “ditig courts and family/
COUKtS.”

Ffhat 1stNOIE our prepesal.

\We prepese: autherization for regional
pilets to) test procedural Improvements for
the tral off medical malpractice: cases.




Principles to Preserve

Presenve a patient's rght te recover i
there 1S a reach of the: standard ofi care
Which preximately:causes; an Injury-

ERsure access) te specialty healtn: cane 1y
rewarding tep; guality Intatives.

Minimize: defensive medicine whaich
translates inte Medicaid savings.




The Current Situation:
A Policy Perspective

Quality’ and safety. are major Policy: & PUSINESS ISSUES

Many: are injured by the: current system: ... Ut fiew
are compensatea

\V/erdicts often; come from peor GULCOMES, eVen WHReR
there Isino fault (1.e. the legal system reaches the
WIreng" decision a consideranle part of the time)

Current systeni dees a pPeor: ol at premoeting quality.
Improvement: “a wall efi silence™

Gibsoen, Wall'ef Silence: The
Untold Story of the Medical
Mistakes that Killl& Injure Milliens
of Americans, May 2003




Of claims breught ferward, 80 percent invelve sithiations

Where Independent experts say: that the docter didine
wrong. Still; plaitiffs receive compensation infabeut a

guarter of these cases.

Source: Harvard Medical Practice Study: I11.
New: Englandi Jourmnall of Medicine,
1991:325:245-251




.. lIke getting a ticket for geing threughi a green light.

o &~

Justice Is random.




Medical Liability Issues; in Virginia

Crisis situation

= LOSs of access to care

s Dramatic rate inecreases: as muchi as 300% inilast 3, years
x [nsurers have exited market

a Reduced interest in high-risk specialties

Crisesi have nappened beforne, as nave [Espemnses
s 1970s: all-iclusive cap instituted
x 1980s: hbirth-mjury. fitind created




Where Are \We Now:?

SB! 604 (2004) — MICRA-type: bill; died in committee
HB 2659 & SB 1173 (2005); passed, effective July 1, 2005

Certify expert Witness epinion as ofi Service of process
“I'm seny” protection
Allew’ physician to testify about his patient fer the defense

Expanding the:definition off medical malpractice to Include: contract
claims (ter prevent the use of breach off contract te circumvent the

cap)
Cempetency: evaluiations off Certain practitioners

Reporting of clesed claims te the: Bureau of Insurance
SB601/HIR 704 study: group centinues fier ene year




What Features Should \We Have in a
Medical Liability: System?

Consistent standards of care' at the bedside and: in
the court reem

Confidence te previde enly: the care: required
Eallr and reasonanie conpensation
Deterrence of bad practices

Eacilitatien off guality Imprevement Initiatives




What the Proposal Entails

REgIonal pilets tor handie medical
malplactice’ cases

Greater reliance onl Independent exXperts

Goals:

s Vere reliable applicatien ofi consistent; standaras
ef care

= Reasonanle: compensation for more: injured
patients

= Reduced incentives for secrecy; facllitation of
guality Improvement activities




Key Elements

EXpertise: regienal judges with healitih care thalning

Neuralfexperts: reliance: en neutrall experts,
compensated 1By thercourt

Consistent decisions:  decisions anouit standand: of
care made asya matter ofi law: by regienal health
court Jjudge

Consistent compensation: similar Injuries receive
similar compensatien aclkess: the state




How Would 1t Function?

Enhance procedural rules 1o achieve ConsIStency.

Consider having an mnitialf review: beard fier clear,
Ucentestanle cases, Withl referral tor healtn Cour I
MOt clear case ofF malpractice

Current rights efi appeal remains; the same




Potential Benefits

Consistent expert rulings restere trust I relianle; justice
Patients: greater certainty. eofi recoveny, Withiless varianility
Providers: hecovery correlates with enrer, rather thamn eutceme

Eeundation fier cost-containment cholces by lessening
legall incentives for defensive medicine — MEDICAID
SAVINGS

Eacilitate guality Imprevement by promoting culture of
GPENNESS) and transparency.

Reduce! litigation cests

JAMA, June 2005 Defensive
Medicine Amoeng High-Risk
Specialist Physicians




Related Issues

LIRKS With! pay-~fier-performance progiams

Impreved eversight and renabilitative pregiams, ol
preblem; physicians

Quality’ and safety’ progiams: at enterprise level

Potential for patient safety, legisiatien wWithl reperting
eRlIgations




Who Supports This Concept?

Bi-Partisan; Stpport: Senator Bill Erst and the
Progressive: Policy Institute

Consumer groups and patient safety advecates

Commoen Geod brechure: endersed by 80+ leaders,
ncluding Bill" Bredy, Margaret ©Kane, Dennis
DeConcini, Newt Gingrich, 11 deans of medical Schools
OJf SCIEOIS) off puklic health, and more

|GV hasicalled for demenstration projects
Nearly twor i three Americans support concept




TThe Media Is Paying Attention: ...

Eeaturediin:
(e NatenRal - Joual
e Viashnagie Post:
. Staie Heallil Notes
= Natiopallaw . Joumial
- Copqressional-Ouarierny
= Numereus ether publications

the Nevy. York lmeés called for demonstration
Prejects! In January: 2005




This Can Become Reality:

SpPeciall Proceaures exist In ether areas ofi
e law

= Examples: tax, Workers: compensation, VaCCIne
ity

Pllet: projects pessikle

= [Legislatien introduced 47/12/05 i ULS. Heuse: of

Representatives; legisiation intreduced 6/29/05
In U.S. Senate — SB1337

« Numerous states are interested




.. Why Not In Virginia?

SOMENING REEdS 1o nappen
« COSt of Insurance continues to; Increase

= \\/e have eur ewn stories abkeut declining
ACCESS.

he need for plots
= Successiul change Is often’ incremental
= Vore evidence Is needed

= Regional pilets in Virginia can help bulld the
Dase of evidence.




Conclusion

Current systemfaningl patients and previders

Growing; consensus that a2 Rew, more: relianie
system eif medical justice Is needed

OUur proposal IS a key: part of the: seluiien
Essentiall elements; off pilets:

. Trained regienal judges

- Neutrallexperts

- Decisions about standard of care made as a matter of law
. SImilar imjuries receive similar cempensation




Potential Steps to Advance
Fhis Propesal

Step 1: Coordinate Medical Education fer Judges 2005-2006

Step 2: Evaluate: the' practicality’ ofi having neutral experts — judicial
resources; 2006 - 2007

Stepr 3: Develep guidelines to achieve similar compensation fior
similar injuries; 2006 -+ 2007

Step 4: Enhance procedural toels available ter judges in mead: mal
cases 2006 - 2007

Stepi5: Revise Virginia moedel jury instructions to reflect changes
apove 2006 - 2007




TThank You For Your Consideration




