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Introduction

As oil prices reach record
highs, there is growing support
for increasing the use of renew-
able sources of energy to meet
future energy needs. One renew-
able energy resource that is re-
ceiving a great deal of attention is
wind power. Historically, elec-
tricity from wind farms has been
more expensive than power from
fossil-fueled energy facilities.
However, technological advances
and a federal wind energy produc-
tion program, which provides a
tax credit of 1.8 cents per kilo-
watt hour for the first 10 years of
a facility's operation, have re-
duced the cost of electricity pro-
duced by wind turbines. In some
instances, wind power costs are
about 5 cents per kilowatt hour, a
cost that is competitive with
other sources of power.

Land-based wind power
projects are operating in
several areas of the United States

and in foreign countries. World-
wide, about 40,000 megawatts of
utility-scale wind turbines have
been installed, of which 30,000
MW are in Europe and 6,300 MW
are in the United States. How-
ever, while offshore wind facilities
have been operating in Europe for
over a decade, no offshore wind
farms are
country.

operating in this

Pending projects would drasti-
cally change this situation. Pro-
posals for the development of
wind farms off the shores of Vir-
ginia, Maryland, New Jersey, Mas-
sachusetts, and Delaware have
been announced. These proposals
face opposition from stakeholders
who might otherwise be expected
to support such "alternative"
sources of energy. Concerns
have been expressed that off-
shore wind farms may mar the
natural beauty of the coastline,
interfere with fishing, and harm
migratory birds.
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“... turbines

would be located ...
within sight of the
Chesapeake Bay
Bridge Tunnel and
the Fishermans Island
and Eastern Shore

of Virginia National

Wildlife Refuges.

Virginia's Proposed
Offshore Wind Project

In November 2002, New York-
based Winergy LLC proposed to
build a $900 million, 975 megawatt
wind farm with 271 wind turbines on
a 57 square mile site located five
miles east of the shore of Accomack
County. These plans have since been
substantially scaled back. A revised
plan, according to Winergy LLC's
website, calls for the development of
I50 wind turbines at a 25 square
mile site off Northampton County.
Under Phase | of the project, tur-
bines would be located primarily
three miles east of Smith Island. Un-
der Phase 2 and Phase 3, turbines
would stretch south and east of the
Phase | turbines, in locations be-
tween one and three miles off the
coast within sight of the Chesapeake
Bay Bridge Tunnel and the Fisher-
mans Island and Eastern Shore of Vir-
ginia National Wildlife Refuges. Each
of the Danish-built turbines would
stand about 400 feet tall.

According to Winergy, this site
has wind speeds that make wind
power economical, is located near
onshore |15 kV transmission lines, is
in water sufficiently shallow to allow
economical construction, and has no
documented record of marine mam-

mal activity.

Winergy’s proposed Virginia pro-
ject may be subject to further reduc-
tion. The Department of Environ-
mental Quality's webpage, updated
September |3, 2004, reports that the
energy producer will ask the Army
Corps of Engineers to consider a
permit for as few as 10 windmills off
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Smith Island at a site between five and
12 miles off the coast.

Jurisdictional Issues

Whether a wind farm will be built off
Virginia's Eastern Shore may depend on
the resolution of ongoing debates re-
garding the jurisdiction of federal regula-
tors in the permitting process. While
the Bureau of Land Management of the
Department of Interior has a program
under the Federal Land Policy and Man-
agement Act that regulates on-shore
wind projects on federal land, no com-
prehensive federal scheme exists for off-
shore wind energy development.

The federal government's jurisdiction
in the functional areas of U.S. waters
varies significantly.

o Within the first 3 geographic miles of
a state's shore, all subsoil and seabed
resources are managed by the state,
though the Gulf of Mexico coasts of
Texas and Florida are state waters
extending to 9 geographical miles.

e The territorial sea extends from the
coast out to a distance of |2 nautical
miles; the federal government may
claim sovereignty over the air space,
water seabed, and subsoil, pursuant to
the United Nations Convention on the
Law of the Sea (UNCLOS).

e The U.S. Contiguous Zone extends
beyond the territorial sea to 24 nauti-
cal miles from the coast; in this zone a
coastal nation may regulate to protect
its territorial sea and to enforce its
customs, fiscal, immigration and sani-
tary laws.

e The Exclusive Economic Zone (EEZ)
extends 200 nautical miles from the
coast.
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e The Outer Continental Shelf (OCS)
is defined as the submerged lands
that stretch seaward of the three
mile boundary, a distance of 200
nautical miles, though it is ex-
tended if the coastal margin is
geologically defined as extending
beyond the 200 nautical mile limit.

e Beyond the OCS, the seabed is
considered to be in international
waters.

The Army Corps of Engineers has
undertaken a leading role in the federal
permitting process under the Rivers
and Harbors Act as amended by the
Outer Continental Shelf Lands Act
(OCSLA), 43 US.C. § 1331 et seq., on
the theory that the Corps has the
power to regulate obstructions to navi-
gation within the navigable waters of
the United States. Under the Rivers
and Harbors Act, navigable waters ex-
tend three miles seaward from the
coast and, under limited circumstances,
on the outer Continental Shelf. The
Congressional Research Service has
reported that some have argued that
the Corps' assertion of jurisdiction is an
overly broad interpretation of its statu-
tory authority in the absence of federal
legislation explicitly addressing the per-
mitting of offshore wind energy

facilities.

Federal jurisdiction in coastal areas
vis-a-vis the states is controlled by the
Submerged Lands Act (SLA) of 1953,
43 US.C. §§ 1301-1303, 1311-1315,
which gives coastal states title to sub-
merged land within three geographical
miles from the coast, recognizing the
three-mile line as the official boundary
of a coastal state. The SLA's granting
of title to the seabed within this area
to the states is subject to federal

regulation for commerce, navigation,
national defense, and international af-
fairs. If a wind farm is sited within
three miles of the coast in state wa-
ters, state laws and regulations would
apply; but if the facility is sited further
out to sea, the jurisdiction of the state
is substantially limited.

Ten Taxpayer v. Cape Wind

The issue of whether or not a wind
power project sited more than three
miles from shore is subject to state
regulation was addressed by the First
Circuit Court of Appeals in Ten Tax-
payer Citizens Group v. Cape Wind Asso-
ciates, 373 F. 3d 183 (2004), cert. de-
nied, 2005 U.S. LEXIS 804 (Jan. 24,
2005). In October 2002, plaintiffs filed
suit in state court to prevent Cape
Wind Associates from erecting a 197-
foot scientific measurement device
station (SMDS) in Nantucket Sound,
on grounds that Cape Wind had failed
to obtain the necessary permits under
state law. Cape Wind removed the
action to federal court, which dis-
missed the complaint. Ten Taxpayer
Citizens Group v. Cape Wind Associates,
278 F. Supp. 2d 98 (D. Mass. 2003).
On appeal, the First Circuit affirmed
the district court's holding in the case
implicating "the complex and rather
obscure body of law that divides regu-
latory authority over Nantucket Sound
between the state and federal govern-
ments." 373 F. 3d at 187.

Cape Wind has proposed a 130-
turbine windmill farm in Nantucket
Sound more than three miles offshore
of Cape Cod in Horseshoe Shoals, an
area that is almost completely en-
closed by Massachusetts' territorial
waters. As a preliminary step, Cape
Wind obtained a permit for
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“If a wind

farm is sited within
three miles of the
coast . . . state laws
and regulations
would apply; but if
the facility is sited
further out . ..
jurisdiction

of the states is
substantially

limited.
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“..evenifa

state law would

require a permit for the
SMDS, such

a law would be
inconsistent with
applicable

federal law ... ”

construction of the SMDS tower
from the Army Corps of Engineers
under § 10 of the Rivers and Har-
bors Act of 1899, 33 US.C. § 401 et
seq. Ten Taxpayer acknowledged
that, because the site is more than
three miles from shore, the federal
government has jurisdiction over
the SMDS site. However, the ap-
pellants contended that Massachu-
setts also has jurisdiction and that
Cape Wind could not build the
SMDS without state regulatory ap-
proval, because Congress has spe-
cifically ceded to the state the
power to regulate activities affecting
fishing in Nantucket Sound.

In its decision, the circuit court
observed that the U.S. Supreme
Court has "emphatically imple-
mented its view that the United
States has paramount rights to the
seabed beyond the three-mile limit."
373 F. 3d at 189, quoting U.S. v.
Maine, 420 U.S. 515, 526 (1975).
The fact that in 1984 Congress en-
acted legislation declaring that all of
Nantucket Sound is within the
“jurisdiction and authority" of Mas-
sachusetts for purposes the
Magnuson-Stevens Fishery Conser-
vation and Management Act, 16
US.C. § 1801 et seq., did not give
the state jurisdiction over the con-
struction and operation of the
SMDS. In holding that the plaintiff's
claims arise under federal law, and
thus that removal of the case from
state court to federal court was
proper, the First Circuit held that
Congress, through the OCSLA, has
explicitly incorporated state law on
the outer Continental Shelf as fed-
eral law. As a result, the state's
statutes and regulations are, by
federal statute, treated as federal
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law to the extent they apply to the
site.

The federal district court had
based its decision on the rationale
that the Magnuson-Stevens Act did
not grant to Massachusetts complete
sovereign authority over the pocket
of federal waters in Nantucket
Sound, but rather only gave the state
authority to establish consistent fish-
ing regulations throughout the
Sound. The First Circuit reached
the same result under a different
theory, which may have broader ap-
plicability to other cases involving
jurisdiction over off-shore projects.
The circuit court first decided that
the state laws that might regulate
structures in tidal waters do not ap-
ply, by their own terms, to activities
at the SMDS site. The circuit court
then ruled that, even if a state law
would require a permit for the
SMDS site, such a law would be in-
consistent with applicable federal law
and thus not applicable as surrogate
federal law. The court held:

In our view, the OCSLA leaves
no room for states to require
licenses or permits for the op-
eration of structures on the
seabed of the outer Continen-
tal Shelf. Congress retained
for the federal government the
exclusive power to authorize
or prohibit specific uses of the
seabed beyond three miles
from the shore. If adopted and
enforced on the Outer Conti-
nental Shelf, [the state stat-
utes], which require the ap-
proval of state agencies prior
to construction, would effec-
tively grant state governments
a veto power over the disposi-
tion of the national seabed.
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That result is fundamentally
inconsistent with the OCSLA.
373 F. 3d at 196-197 (citations
omitted).

Alliance to Protect
Nantucket Sound wv.
United States
Department of the
Army

While the Ten Taxpayer decision
addressed the applicability of state
permitting requirements beyond the
three-mile limit, it did not decide the
issue of the jurisdiction of the Corps
of Engineers to permit offshore wind
energy projects. In a second case
arising from the legal wrangling over
Cape Wind's construction of the
SMDS site in Nantucket Sound, the
First Circuit held that Congress in-
tended to give the Corps jurisdiction
to issue a permit for projects that
impact the navigability of United
States waters under Section |0 of the
River and Harbors Act of 1899. Alli-
ance to Protect Nantucket Sound v. De-
partment of the Army, 398 F. 3d 105
(Ist Cir. 2005), No. 03-2604
(February 16, 2005).

The court’s decision turned on an
interpretation of a provision of the
OCSLA that extended the Corps'
§ 10 regulatory authority "to prevent
obstruction to navigation in the navi-
gable waters of the United States . . .
to artificial islands, installations, and
other devices referred to in subsec-
tion (a) of this section." These in-
clude "all artificial islands, and all in-
stallations and other devices perma-
nently or temporarily attached to the
seabed, which may be erected
thereon for the purpose of exploring

for, developing, or producing re-
sources therefrom, or any such
installation or other device (other
than a ship or vessel) for the pur-
pose of transporting such re-
sources." 43 U.S.C. § 1333 (2004)
(emphasis added).

The appellants argued that the
statute restricts the Corps' per-
mitting authority on the OCS to
structures related to the extrac-
tion of mineral resources, and
thus the Corps lacked authority to
grant a permit for construction of
Cape Wind's SMDS tower. The
Corps countered that its authority
extends to all artificial islands, in-
stallations, and other devices lo-
cated on the seabed, to the sea-
ward limit of the OCS. The dis-
trict court had agreed with the
Corps in its finding that the
"which may be" clause in 43 U.S.C.
§ 1333 (a) is not restrictive, and
means that the Corps' jurisdiction
extends to all structures on the
outer continental shelf, including,
but not limited to, those that may
be used to explore for, develop,
or produce resources. Alliance to
Protect Nantucket Sound, Inc. v.
United States Dep't of the Army, 288
F. Supp. 2d 64, 75 (D. Mass. 2003).

The First Circuit agreed with
the appellants that the statutory
text is ambiguous, and that it is
not apparent whether the refer-
ence to subsection (a) that was
inserted into subsection (e) of 43
US.C. § 1333 in 1978 refers to "all
artificial islands, and all installa-
tions and other devices perma-
nently or temporarily attached to
the seabed," or only to all such
installations used to explore,
develop or produce resources.
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“The court

resolved the ambiguity
by relying on a legislative
history that ‘reveals,
with exceptional clarity,
Congress's intent that
Section 10 authority
under OCSLA not be
restricted to structures
related to mineral

»

extraction.’
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“the court

specifically reserved
Judgment on the issue of
‘whether Congressional
authorization is neces-
sary for the construction
of Cape Wind's proposed
wind energy plant ...
which is not at issue in

»

the present action.’

The court resolved the ambiguity by
relying on a legislative history that
"reveals, with exceptional clarity,
Congress's intent that Section 10
authority under OCSLA not be
restricted to structures related to
mineral extraction." Id. at 8. Con-
gress' conference report on the
1978 amendments to the OCSLA
states that "[t]he existing authority
of the Corps. . . applies to all artifi-
cial islands and fixed structures on
the [OCS], whether or not they are
erected for the purpose of explor-
ing for, developing, removing, and
transporting resources therefrom."
Id. at |1, quoting H.R. Conf. Rep.
No. 95-1474 at 82 (1978).

The First Circuit also dismissed
the appellants’ claim that the Corps
violated the Administrative Process
Act by issuing a permit based on
Cape Wind's affirmation that it pos-
sessed a property interest in the
seabed on which the SMDS was to
be erected. The court agreed with
appellants that there exists no
mechanism by which a private entity
can obtain a license to construct
towers on the federal outer conti-
nental shelf, and noted:

Whether, and under what
circumstances, additional au-
thorization is necessary be-
fore a developer infringes on
the federal government's
rights in the OCS is a thorny
issue, one that is unnecessary
to delve into in the instant
case. Id. at 18.

Moreover, the court found that,
because the SMDS tower is a tem-
porary, simple structure that will
provide data to be shared with the
public, it "involves no real
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infringement on federal interests in
the OCS lands." Id. Although the
alleged infringement of federal prop-
erty interests was found to be
"entirely hypothetical in this case,"
the court specifically reserved judg-
ment on the issue of "whether
Congressional authorization is nec-
essary for the construction of Cape
Wind's proposed wind energy plant,
a structure vastly larger in scale,
complexity, and duration, which is
not at issue in the present action."
Id. at 19.

Proposed Federal
Legislation

Legislation has been introduced
in Congress that may address the
ambiguities in the permitting process
for off-shore wind power projects
identified by the First Circuit. H.R.
793, introduced in February 2003 by
Rep. Barbara Cubin (R-WY), would
amend the OCSLA to authorize the
Secretary of the Interior to grant
easements on the outer continental
shelf for wind energy and other non-
oil and -gas related energy projects,
and to require payment for the
easements. The bill would give ju-
risdiction over the permitting of re-
newable energy projects on the
Outer Continental Shelf to the Inte-
rior's Minerals Management Service.
Competing legislation proposed by
Rep. William Delahunt (D-MA)
would give jurisdiction over permit-
ting of Outer Continental Shelf pro-
jects to the Commerce Depart-
ment's National Oceanic and At-
mospheric Administration.

In October 2004, Senator John
W. Warner (R-VA) proposed an
amendment to the Defense



Page 7

Authorization Bill. The amendment
would have prohibited the Secretary
of the Army from processing or oth-
erwise acting on any application, in-
cluding pending applications, for any
wind energy project to be located on
the OCS until Congress provides to
the Federal Government express au-
thorization, including authorization to
establish requirements for competitive
bidding; compensation to the United
States for any land use rights granted;
and promulgation of environmental
and other standards to govern au-
thorization of grant interests in land of
the OCS for use for wind energy pro-
jects. Senator Warner’s amendment
was not included in the final version of
the bill.

States may also weigh in on these
issues. In New Jersey, acting Gover-
nor Richard J. Codey has ordered a
freeze on proposals for offshore wind-
mills for 15 months while a panel stud-
ies whether the towers would hurt
the state's tourism industry or have
other adverse effects.

Conclusion

While the First Circuit’s recent de-
cisions in Ten Taxpayer and Alliance to
Protect Nantucket Sound resolve some
questions regarding the process of ob-
taining approval to locate off-shore
wind energy plants, important ques-
tions remain. Perhaps the biggest un-
resolved issue is whether a developer
must obtain an easement or other
right to develop a site on the outer
Continental Shelf for a wind power
project, and, if so, how it may be ac-
quired. The lack of clear federal rules
may be the biggest barrier to the de-
velopment of wind energy projects in
this country.
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“The lack of

clear federal rules
may be the biggest
barrier to the
development of
wind energy
projects in this

country. ”
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