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that constitute Virginia law, including the Code of Virginia, the Virginia Administrative Code, the
Constitution of Virginia, Compacts, Charters, Authorities, and Uncodified Acts of Assembly. For updates,

follow Virginia Law on Twitter @VA_Laws.

Regulation Information

The Virginia Register of Regulations is Virginia’s official publication of proposed, final, and emergency
regulations. All regulations must be filed with the Registrar of Regulations to become law. The Virginia
Register, published every other Monday, provides a snapshot of all regulatory activity in Virginia. The
current Register issue, as well as prior issues and additional information about the regulatory process in
Virginia, is available at http://register.dls.virginia.gov. Contact the Division of Legislative Services at 804-
786-3591 (ext. 258, 261, or 262) or follow the Virginia Register on Twitter @varegs for more information.

Did You Know?

The Division of Legislative Services, along with
the Division of Legislative Automated Systems,
developed the first paperless bill drafting and
editing system in the United States in 1993. The
most recent edition, released in 2009, is the Bill
Drafting System, which integrates E-Request
and E-Filing systems and enables members of
the General Assembly to track their bills and
resolutions on individualized web-based Patron
Status Reports.

Independent, executive branch, and judicial
branch agencies use the Bill Drafting System to
submit and track requests for legislation and to
transfer completed legislative drafts to

DLS Bill Drafting System Update

members of the General Assembly for intro-
duction.

The Bill Drafting System also provides a plat-
form for drafting substitutes, Joint Conference
Committee reports, and Governor’s Summaries
and Governor’s Amendments and for updating
summaries of legislation as a bill or resolution
moves through the General Assembly. Recent
advances include the integration of a process to
electronically file committee substitutes with the
Senate Committee clerks.

More information is available on the Division’s
website: http://dls.virginia.gov/.

Virginia Code Commission
November 16, 2015
The Virginia Code Commission (the Commission) met on November 16, 2015, with Senator John

Edwards, chair, presiding.

Administrative Law Advisory Committee (ALAC) Report

Tom Lisk, Chair of ALAC

Mr. Lisk presented ALAC’s 2015 annual report. The report’s first item is the completion of ALAC’s
review of the Model State Administrative Procedure Act. On the basis of this review, ALAC
recommends two bills for the 2016 Session of the General Assembly regarding matters currently not
addressed in Virginia’s Administrative Process Act: ex parte communication and reconsideration of an

agency final decision.
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The proposed bill on ex parte communication prohibits communication between a hearing officer and
any person during the pendency of the hearing without notice and opportunity for all parties to
participate, provides a cure if an ex parte communication does occur, and provides an exemption for
certain communications. The proposed bill applies only to formal hearings.

The proposed bill on reconsideration of an agency final decision provides a process for a party to
petition for reconsideration and for a board to consider the request. The failure to file a petition does not
constitute a failure to exhaust all administrative remedies.

Delegate Greg Habeeb requested that the summary for the ALAC bills specify that the bill is the result
of ALAC’s recommendation to the Code Commission. The Commission voted to present both bills to
the 2016 Session of the General Assembly.

Mr. Lisk reported on ALAC’s remaining work plan items. He stated that the Governor’s office is
examining its process for review of agency regulations; therefore, the executive review process
workgroup has postponed further study pending a report from the Governor’s office. In addition, ALAC
reviewed the amendment to subdivision A 4 a of § 2.2-4006 enacted by Chapter 464 of the 2011 Acts of
Assembly pertaining to the timeframe for implementing regulatory changes that are nondiscretionary
and necessary to conform to a change in law. The amendment requires agencies to file such updated
regulations with the Registrar of Regulations within 90 days of the law’s effective date. Although ALAC
concluded that no legislative action is needed at this time, the committee will continue to monitor the
issue.

Staff Report on Status of Legislation Regarding Use of Gender-Specific References in Code of
Virginia

David Cotter, Senior Attorney, Division of Legislative Services

Mr. Cotter reported that, as requested by the Code Commission, he contacted affected parties and
agencies regarding the use of gender-specific terms throughout the Code of Virginia. The responses
from the stakeholders identified many nuances and complicated issues, such as those raised in the
pending Virginia Supreme Court case of Luttrell v. Cucco regarding cohabitation and spousal support.
Mr. Cotter explained that the issues are complex and involve more than merely substituting “spouse” for
“husband” or “wife.” Meetings of a workgroup are expected to begin after the 2016 Reconvened
Session.

Delegate Habeeb advised that Senator Adam Ebbin and Delegate Marcus Simon understand that the
Code Commission will not take action in time for the 2016 Session of the General Assembly.

Proposed Legislation to Update Code of Virginia References to the Former City of Bedford to
Reflect Current Town Status

Mary Felch, Senior Research Associate, Division of Legislative Services

Ms. Felch stated that the City of Bedford reverted to town status in 2013, and most references to the City
of Bedford in the Code of Virginia were addressed at that time. She presented a draft bill to remove
references to the former City of Bedford in certain sections of the Code of Virginia that should have
been included in the 2013 Act of Assembly. Ms. Felch explained that the amendments do not affect any
district boundary lines but do affect judicial districts. Ms. Felch stated that she spoke with Bedford
officials, who have no objections to the draft bill.

Delegate Habeeb stated that he spoke to Delegate Terry Austin, who received concurrence in and
support of this bill from Bedford officials. Delegate Austin has agreed to carry the bill.
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Recodification of Title 23, Educational Institutions
Ryan Brimmer and Tom Stevens, Attorneys, Division of Legislative Services

Mr. Brimmer presented the final report for the recodification of Title 23, Educational Institutions,
including the final organization outline, the comparative table, the letter to the Governor and General
Assembly, the executive summary, and the proposed enactment clauses.

Mr. Brimmer reviewed each section of the executive summary. He explained the basis for the repeal of
each Code of Virginia section in the list of repealed provisions and noted that 88 23-277 and 23-286.2
and Chapter 27, consisting of 88 23-300 through 23-303, will be removed from the list.

Tom Stevens presented the final matters regarding the recodification of Title 23 for resolution by the
Code Commission. The first concerns the Miller School. Mr. Stevens stated that he spoke with Rick
France, Headmaster and President of the Miller School, who had no concerns regarding repealing the
provisions pertaining to the Miller School. Mr. Stevens provided copies of Chapter 306 of the 1986 Acts
of Assembly and Chapter 195 of the 2007 Acts of Assembly and stated that with the passage of these
acts, 88 23-51, 23-52, and 23-53 of the Code of Virginia regarding the Miller School became obsolete.
He noted that Chapter 306 was amended by Chapter 319 of the 2002 Acts of Assembly and Chapter 148
of the 2004 Acts of Assembly. The question before the Code Commission is whether to repeal these four
Acts of Assembly. Mr. Stevens stated that the 1986 Act severed the school’s ties with Virginia and
perhaps should be retained. After full discussion, the Commission voted to repeal (i) 8§ 23-51, 23-52,
and 23-53 of the Code of Virginia and Chapter 306 of the 1986 Acts of Assembly, Chapter 319 of the
2002 Acts of Assembly, Chapter 148 of the 2004 Acts of Assembly, and Chapter 195 of the 2007 Acts
of Assembly; (ii) add an enactment clause to the recodification bill indicating that all of the relevant and
necessary provisions regarding the governance of the Miller School of Albemarle are included in the
school’s Articles of Incorporation filed with the State Corporation Commission; and (iii) add this matter
to the “Substantive Changes Proposed in Title 23.1” section of the executive summary.

Mr. Stevens advised that the title of Article 4 of Chapter 6 uses the term “two-year college,” although
that term is not used in new Title 23.1, to retain the common and widely known name for the program.
He noted that staff recommends restoring the title of Chapter 7 to “Virginia College Savings Plan and
ABLE Savings Trust Accounts.”

The final matter is the involuntary commitment notification requirement in proposed § 23.1-802 (8§ 23-
9.2:08) and the overlay of state and federal laws regarding patient privacy. At the October 5, 2015,
meeting, the Commission requested that staff review this section and report back at this meeting after
considering the information presented by Allyson Tysinger, Section Chief, Health Services Section,
Office of the Attorney General. Mr. Stevens stated that staff had reviewed the section and have two
options for consideration by the Commission. The first option is the clarifying text currently proposed in
the recodification bill; the second option is proposed as a separate bill because it is considered a
significant change in mental health policy. Representatives of the University of Virginia and The
College of William & Mary stated that option 1 is acceptable as it only clarifies existing law, but option
2 is substantive and requires more scrutiny and consideration. The Commission agreed to proceed with
the current text, without change, as shown in option 1, and suggested that the Office of the Attorney
General might wish to proceed with a separate bill. Delegate James LeMunyon and Senator Edwards
offered to carry the separate bill.

The Code Commission unanimously approved the final report to the Governor and the General
Assembly for the revision of Title 23, including the transmittal letter, executive summary, enactment
clauses, and text, as amended at this meeting.
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Forest Fire Protection Compacts
Nicole Brenner, Attorney, Division of Legislative Services

At its November 18, 2014, meeting, the Code Commission decided to set out the full text of all
compacts in the Code of Virginia. At its May 4, 2015, meeting, the Code Commission agreed to proceed
with a bill to amend 88 10.1-1149 and 10.1-1150 of the Code of Virginia, which incorporate by
reference the two forest fire compacts, by striking the existing language and setting out the full text of
the compacts in the Code. At the Commission’s September 9, 2015, meeting, DLS Attorney Nicole
Brenner presented a draft bill and noted that the bill includes technical changes and a more substantive
change regarding gubernatorial appointments. After discussion of the changes regarding appointments,
the matter was deferred to this meeting to provide an opportunity to obtain input from the Governor’s
office.

Ms. Brenner distributed a revised bill drafted by Scott Meacham to amend 88 10.1-1149 and 10.1-1150
and to repeal 8 3 of Chapter 63 of the 1956 Acts of Assembly, relating to forest fire protection compacts.
She distributed and reviewed a document outlining the changes to the compacts if the bill is enacted.
The main change is to remove a Virginia-specific Advisory Committee provision, which is obsolete.

Sam Towell, Deputy Secretary of Agriculture and Forestry, stated that the compact dates back to the
1950s. The Advisory Committee has not functioned for a number of years. He stated that the Secretary
of Agriculture and Forestry and the State Forester agree that the Advisory Committee is unnecessary.
The Commission approved the proposed bill draft.

Review of Comments and Adoption of Final Code Commission Regulations for Filing and
Publishing Agency Regulations

Karen Perrine, Staff Attorney, Virginia Code Commission

At its August 19, 2015, meeting, the Commission approved proposed revisions to the Regulations of the
Virginia Code Commission for Implementing the Virginia Register Act. The proposed regulations with
drafting notes and a summary of the proposed changes were sent to state agency regulatory coordinators
and interested parties for comment and posted on the Commission website. Several comments were
received and are in the meeting materials.

Ms. Perrine stated that this matter is before the Commission to approve the final regulations, which will
be titled “Regulations for Filing and Publishing Agency Regulations.” Ms. Perrine reviewed the final
regulations, which were modified since the proposed regulations largely on the basis of the comments
received and a request by a Commission member. Ms. Perrine also reviewed the proposed responses to
public comment.

The Commission approved (i) the final regulations as amended by the Code Commission, (ii) the
response to public comment, and (iii) placement of the regulations in the Virginia Administrative Code.

Next Meeting
The Commission met on Monday, May 16, 2016.

May 16, 2016

The Virginia Code Commission (the Commission) met on May 16, 2016, with Senator John Edwards,
chair, presiding.
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Membership Changes

Senator Edwards welcomed new member Mark Vucci, who serves on the Code Commission in an ex
officio capacity as Acting Director of the Division of Legislative Services. Senator Edwards also
advised the members of Judge Baskervill’s resignation from the Commission effective April 30, 2016.
The Speaker has been notified of the vacancy and the need to appoint an active or retired circuit court
judge to fill the remainder of Judge Baskervill’s term, which expires June 30, 2018.

Administrative Law Advisory Committee (ALAC) Report
Tom Lisk, Chair of ALAC

Mr. Lisk advised the members that two bills introduced in the 2016 legislative session resulting from
ALAC’s recommendations to the Commission passed:

e Chapter 478 (SB 206) on ex parte communication prohibits communication between a hearing
officer and any person during the pendency of the hearing without notice and opportunity for all
parties to participate, provides a cure if an ex parte communication does occur, and provides an
exemption for certain communications. The legislation applies only to formal hearings.
Nonsubstantive amendments to the introduced bill were made by the House of Delegates.

e Chapter 694 (SB 207) on reconsideration of an agency final decision provides a process for a party
to petition for reconsideration and for a board to consider the request. The failure to file a petition
does not constitute a failure to exhaust all administrative remedies. Nonsubstantive amendments to
the introduced bill were made by the House of Delegates and Senate.

The Commission approved the reappointment of five ALAC members whose terms expired in 2015 for
two-year terms. The reappointed members are Thomas Lisk (Eckert Seamans), Edward Mullen (Reed
Smith), Eric Page (Eckert Seamans), Alexander Skirpan (State Corporation Commission), and Brooks
Smith (Troutman Sanders).

Title 23 Recodification Legislative Update
Ryan Brimmer, Attorney, Division of Legislative Services

Mr. Brimmer reported that the Title 23 recodification legislation (Chapter 588) passed with 31
amendments in the 2016 Session of the General Assembly. Staff also reported that a number of technical
amendments have been identified that will be recommended to the Commission to be included in a
cleanup bill for introduction in the 2017 Session. Staff will present a proposed draft bill to the
Commission before the end of the year.

Code of Virginia Organizational Structure

Commission member Tom Moncure asked if the Commission should evaluate the organizational
structure of the Code of Virginia to consider making changes or adjustments for future accommodation
and flexibility. The Commission briefly discussed the failed attempt to reorganize and renumber the
Code of Virginia 10 years ago and the recent attempt to revive the project a couple of years ago. In
response to Mr. Moncure’s question about whether or when the print product will become obsolete,
Brian Kennedy with LexisNexis indicated that given complications of making electronic codes official,
he expects the print product to be around for a long time to come.

Mark Vucci advised the Commission that the Division of Legislative Services is preparing to move to
another building in the late summer or early fall of 2017, and this move affects staff availability and
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resources. Also, DLS currently staffs more than 25 commissions and studies. In terms of resources, DLS
does not have the manpower to take on a project of this magnitude as well as deliver expected services
to members of the General Assembly.

The chair called on Lilli Hausenfluck, Chief Editor, who said that the Virginia statutory code has an
excellent numbering system that was implemented in 1984. In most of the titles that have been
recodified since 1984, the chapter number is embedded in the section number.

Senator Edwards indicated that since the Commission recodifies titles of the code individually on an
ongoing basis, no action is needed at this time.

Bills Referred to Commission by House General Laws and House Courts of Justice Committees

Delegate Greg Habeeb provided background on bills referred to the Code Commission, beginning with
two gender-specific terms bills that were referred to the Commission for study last year. Subsequently,
the House and Senate leadership requested the Commission to set up a study to evaluate the Code in
light of the U.S. Supreme Court ruling on same-sex marriage. During the 2016 General Assembly
Session, numerous bills amending Virginia’s laws governing discrimination were referred to the Code
Commission.

Delegate Habeeb said that some of these bills might be considered outside the scope of what the
Commission generally does, but the underlying issue crosses many subject matter areas. The overall
scope of the project is to identify changes that are needed to bring the Code of Virginia into compliance
with federal law and recent court cases, which will most likely result in a more typical Commission bill
and additional bills making substantive changes introduced by other members of the General Assembly.
Delegate Habeeb suggested that the Code Commission review the matter on a macro level and that
subject matter work groups be formed to review on a micro level. The work groups will also need to
address the implications of the Virginia Attorney General opinion issued on May 10, 2016, addressing
Virginia’s antidiscrimination statutes. Delegate Habeeb emphasized that the Commission is not the body
to make substantive policy changes regarding this matter; however, the Commission is a logical choice
to coordinate and provide direction to this project.

Delegate Habeeb volunteered to actively participate in work groups and suggested that it would be
beneficial for other Code Commission legislative members to be active participants as well. DLS staff
will identify the subject matter areas and propose work groups based on subject matter and individuals
to serve on each work group for consideration by the Commission.

After a brief discussion, the chair asked DLS to develop and present a proposed work plan and timeline
for completing the project to the Commission at the June meeting.

Recodification of Title 55, Property and Conveyances
Amigo Wade, Kristen Walsh, and Brittany Olwine, Attorneys, Division of Legislative Services

Amigo Wade introduced himself, Kristen Walsh, and Brittany Olwine as the staff assigned to the Title
55 recodification project. Mr. Wade staffs the House General Laws Committee, and Ms. Walsh and Ms.
Olwine staff the House Courts of Justice Committee and the Senate Courts of Justice Committee,
respectively.

Mr. Wade provided background on Title 55, explaining that this title has not been recodified since 1950.
He stated that many of the chapters have not been amended since 1919, and other chapters are frequently
amended.
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Mr. Wade presented a broad, initial topical organization showing the title divided into four areas: Real
Estate Conveyances, Rental Conveyances, Common Interest Communities, and Miscellaneous. Subtitles
will be proposed after the work group meets in June. A number of chapters will likely be proposed for
relocation into other titles of the Code and for repeal.

Staff has identified an initial list of interested parties and developed a list of proposed work group and
sub—work group members. Staff proposes a 14-member work group, including six members of the Real
Estate Section of the Virginia Bar Association. Specialty sub—work groups will be established for
statutes pertaining to (i) common interest communities, (ii) real estate conveyances, and (iii) rental
conveyances.

At the June meeting, staff expects to present a more definitive work plan. The objective is to complete a
substantial portion of the title recodification this year and finalize the remainder of the title
recodification next year in time for legislation to be introduced at the 2018 legislative session.

Delegate Habeeb pointed out that many subject areas in Title 55 will overlap with the gender-specific
terms study.

Consideration of Restructuring § 58.1-322
Mark Vucci, Acting Director, Division of Legislative Services

Mr. Vucci advised the members that § 58.1-322 of the Code of Virginia, which pertains to Virginia
taxable income of residents, is frequently amended. He explained that the section includes tax
deductions and subtractions and estimates that approximately 35 legislative bill requests to amend this
section were submitted to DLS this past year, 20 of which were introduced and considered by the
legislature. The section is quite lengthy and has become unwieldy. Most amendments are single
paragraph additions to an isolated part of the section.

Mr. Vucci explained that the section is structured in a way that lends itself to splitting into multiple
sections. Subsection B lists additions to income, subsection C lists above line deductions, and subsection
D lists subtractions unrelated to income. In terms of efficiency, Mr. Vucci suggested that the Code
Commission consider recommending legislation to implement this change. The Department of Taxation
may incur costs related to printing new forms.

The Commission briefly discussed Mr. Vucci’s suggestion and the consensus was to move forward with
drafting legislation to implement Mr. Vucci’s recommendation. Mr. Vucci stated that he will reach out
to the Department of Taxation for feedback.

2016 Code Commission Legislation Update and Other Business
Jane Chaffin, Code Commission staff and Registrar of Regulations, Division of Legislative Services

Ms. Chaffin reviewed the chart of legislation approved by the Code Commission for introduction to the
General Assembly. All bills introduced and considered by the 2016 Session passed, some with
nonsubstantive amendments.

Ms. Chaffin advised the members of a request to correct references throughout the Code of Virginia
affected by the elimination of the Appendix to Title 50 of the United States Code. Bill Crammé has
passed these updates on to the publishers for incorporation into the 2016 updates.

Ms. Chaffin advised the members that the agreement with LexisNexis to print the biweekly Virginia
Register was renewed and noted that there is no cost to the Commonwealth.
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Next Meeting

The Commission met on Monday, June 20, 2016. The next meeting is scheduled for Monday, August 1,
2016, in Richmond.

Virginia Code Commission

Senator John S. Edwards, Chair
Jane Chaffin, DLS Staff
804-786-3591 ext. 262
codecommission.dls.virginia.gov/

Dr. Martin Luther King, Jr. Memorial Commission

The Dr. Martin Luther King, Jr. Memorial Commission (the Commission) met jointly with its
Emancipation Proclamation and Freedom Monument Subcommittee (the Subcommittee) on December
2, 2015, January 7, 2016, April 19, 2016, and June 7, 2016, to continue deliberations concerning the
selection of an artist for and other matters pertaining to the Virginia Emancipation Proclamation and
Freedom Monument and to consider other matters coming before the Commission.

December 2, 2015

The Commission and Subcommittee discussed the process for (i) the notification of the artist when
selected, (ii) questions for the artist, and (iii) requested modifications to the model by members. It was
agreed that Commission members would submit their questions and requested modifications to
Chairwoman Jennifer McClellan and staff in order that they may be directed to the final artist. It was
agreed further that staff would notify the finalist, Thomas Jay Warren of Oregon, of the Commission’s
preliminary interest in his model provided certain stipulations could be satisfied. Julie Whitlock, Legal
and Legislative Director at the Department of General Services, provided an update on matters that
should be considered when selecting a design for the monument and Mark Olinger, Director of the
Department of Planning and Development Review for the City of Richmond, presented the city’s Public
Art Commission’s Review and Acceptance Policy for Gifts of Works of Art.

The Commission continued its review of a request for collaboration received from the Northside High
School Museum Committee in Danville for the completion of phase 2 of its museum. The Commission
agreed to partner with the museum if it could be determined that the request did not constitute
procurement, which would require the Commission to adhere to the Public Procurement Act, if not
exempted therefrom by the Speaker of the House of Delegates. The Commission agreed to ask the
Speaker for an exemption; however, subsequently, it was determined that because the museum was
contracting with the vendor, the Commission’s collaboration was not deemed procurement.

A draft of updated policies governing and clarifying the Commission’s partnerships and collaborations
in the future was reviewed and action deferred to the next meeting. The Commission agreed to
participate in and support various programs and events commemorating the national King Holiday,
including the annual Community Leaders Breakfast Program in Richmond, and to send a representative
to the King-in-Name (K.I.N.) and King Related Organizations & Entities (K.R.O.E.) conference in
Atlanta during spring 2016.
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January 7, 2016

A review and discussion of the relevant Code of Virginia sections concerning the exemption of
legislative agencies and groups from the Public Procurement Act ensued. The request of the Northside
High School Museum Committee was deferred to the Commission’s next meeting after the 2016 Session
when representatives of the Commission can follow up on its request of the Speaker.

King Davis, Ph.D., Research Professor, School of Information at the University of Texas at Austin and
former Commissioner of the Virginia Department of Behavioral Health and Developmental Services,
presented The Central State Hospital Archives Project, 1866-1940, which seeks to preserve hospital and
patient records through a contemporary digital library. Central State Hospital, established in 1867 after
the American Civil War, is the first mental health hospital for African Americans in the nation. The
project will enable historians, health care providers, researchers, genealogists, African Americans, and
others to access patient level data, use longitudinal research data to resolve disparities, compare privacy
policies by state, and bring attention to Central State Hospital’s history. Dr. Davis appealed to the
Commission to support and collaborate with the project and assist it in preparing for the 150th
anniversary of Central State Hospital in 2017.

The Commission embarked upon a protracted discussion of the history and ordinances related to the
Reconciliation Monument, requested changes and modifications to the Warren model, and discussed the
criteria and process by which Virginians would be selected to be engraved on the monument and next
steps that may be required by the City of Richmond and the Virginia Department of General Services.
Thomas Jay Warren, the finalist, was asked to make modifications to his model and provide a new
budget to the Commission in April at its next meeting. Chairwoman McClellan appointed two work
groups: Virginians on the Monument and “King in Virginia, 2017-2018.”

The Commission adopted updated policies to govern its collaborations and partnerships. It also agreed to
support the 38th annual Community Leaders Breakfast at Virginia Union University on January 15,
2016. In addition, a work plan for the 2016 legislative interim was adopted.

April 19, 2016

The Commission and Subcommittee reviewed and approved drafts of a letter to the Speaker of the
House of Delegates requesting an exemption from the Public Procurement Act with regard to the request
by the Northside High School Museum Committee for the Commission’s collaboration with their
museum project and a letter to Dr. King Davis, indicating support for the Central State Hospital
Archives Project.

Thomas Jay Warren presented the changes to his model and responded to questions posed by the
Commission in its letter dated February 25, 2016. The Commission and Subcommittee voted to approve
the 12-foot life-size model at the cost of $280,000 to which the modifications had been made. Next, the
Commission voted to direct Chairwoman McClellan and Dr. Schroder, Commission member, to
negotiate a contract with Mr. Warren pursuant to the February 25, 2016, letter from the Commission and
members’ requested changes to the model.

Members were asked to review Dr. Schroder’s written update on the § 501(c)(3) status of the Martin
Luther King, Jr. Memorial Commission Emancipation Proclamation and Freedom Monument, Inc.
Board of Directors organization in the meeting packet. Chairwoman McClellan named the members and
other nonlegislative citizens appointed to the work groups previously established and directed staff to
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notify these persons of their appointments. It was agreed that the criteria for Virginians on the
monument and the timeline would be discussed and determined at the Commission’s next meeting.

June 7, 2016

The Commission and Subcommittee met jointly on June 7, 2016, to continue planning for the Virginia
Emancipation Proclamation and Freedom Monument with representatives of the City of Richmond and
the Virginia Department of General Services and for the proposed partnership with the Northside High
School Museum Committee.

Mark Olinger, Director of the City of Richmond’s Department of Planning and Development Review,
presented the city’s processes for the Emancipation Proclamation statue. He noted that the city owns
Brown’s Island and has a long-term lease with Venture Richmond, which has rights to the property,
prohibiting the city’s direct lease of the property to the Commonwealth. However, Venture Richmond
may sublease space for the monument to the Commonwealth, if the city concurs. Concurrence will
require action by Richmond City Council, a process which may take a minimum of two to three months.
A new location needs to be identified for “The Mill,” the current artwork situated on Brown’s Island at
the proposed site for the Emancipation Proclamation and Freedom Monument and the estimated cost for
moving the artwork needs to be determined. Under city policies, the Public Art Commission (PAC) and
the City Planning Commission (CPC) must review publicly owned property on which artwork will be
sited. The Public Art Commission will not opine concerning the artwork but will make a
recommendation to the CPC. This process also takes a minimum of two to three months. Mr. Olinger
described the process in detail below.

Application must be made to the PAC for review pursuant to the City of Richmond Public Art
Commission Review and Acceptance Policy for Gifts of Works of Art. The process includes identifying
the new location for the existing artwork, “The Mill,” which was donated to the city by MeadWestvaco,
now WestRock, that is currently sited at the location proposed for the Emancipation Proclamation and
Freedom Monument. It was noted that the Commission’s artist and “The Mill’s” donor should be
included in the process after Venture Richmond and the City of Richmond have decided on the new
location for the current artwork. Funding for the artwork’s relocation should be provided by the
Commission with the artist contracted to oversee its movement. After the new location has been
approved, the PAC will make its recommendation to the CPC, which will take action. One year is
allotted for planning purposes for this aspect of the process. The Commission voted to direct
Chairwoman McClellan and Dr. Schroder, Commission member, to begin negotiations with the City of
Richmond in compliance with the city requirements to site the monument on Brown’s Island. Mr.
Olinger was requested to provide an estimate for the relocation of the existing artwork and a copy of the
sublease for space for artwork by Venture Richmond at the Commission’s September meeting.

Christopher Beschler, Director of the Department of General Services, stated that whether the
monument would be city or state property needs to be determined, and he explained that inspection of
the monument may be negotiated with Venture Richmond. Next, Dr. Schroder overviewed the draft of
the fiscal sponsorship agreement for the Virginia Emancipation Proclamation and Freedom Monument
in lieu of the Martin Luther King, Jr. Memorial Commission Emancipation Proclamation and Freedom
Monument, Inc. Board, the § 501(c)(3) organization established by the Commission. The Commission
voted to forgo the completion of the nonstock corporation and establish the fiscal sponsorship agreement
through the Virginia Foundation for the Humanities and Public Policy, which will facilitate the ease of
potential donations and disbursement of funds.
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The Commission, Subcommittee, and Advisory Council members reviewed and discussed the criteria
for Virginians who will be depicted and the timeline on the monument. The criteria was amended to
clarify that only living male and female Virginians would be considered for the monument, and the
timeline was corrected to provide for the period before Emancipation (pre-1619-1865), which includes
the great African kingdoms and slavery through Emancipation, and the period during the struggle for
Freedom (1866-1970), including Reconstruction, Black Codes, Jim Crow, and the Civil Rights
Movement. The text of the Emancipation Proclamation of 1863 and the Thirteenth Amendment to the
United States Constitution was also reviewed by members.

The request for partnership with the Commission by the Northside High School Museum Committee for
Phase 2 of the museum was considered and approved with the following stipulations. The Commission
voted to direct Dr. Schroder to draft an agreement providing for a partnership with Northside High
School Museum Committee that ensures appropriate rights to the Commission, accuracy of information,
licensure of images, a link to the Commission’s website, and payment of the $8,123.72 estimate by
Bright Images, Inc., minus $171.32 in sales tax for a total cost of $7,952.40.

Delegate Delores McQuinn, who represented the Commission, presented her report on the King-in-
Name (K.1.N.) and King Related Organizations and Entities (K.R.O.E.) conference that was held April
27-29, 2016, in Atlanta. The two-day orientation focused on the education and training concerning Dr.
King’s life, philosophy, perspectives, principles of nonviolence, and leadership in the Civil Rights
Movement. Conference attendees toured his birthplace, Ebenezer Baptist Church, and The King Center
and participated in a tree dedication and wreath laying ceremony to honor Coretta Scott King’s birthday.

Chairwoman McClellan noted that History Makers, based in Chicago, is interested in exploring with the
Commission the potential for collaboration regarding mutual interests. Delegate McQuinn commented
that the Samuel DeWitt Proctor International Conference, Inc., a national organization of progressive
African American faith leaders and churches, will hold its annual conference in Richmond in February
2017 and that the Commission should consider supporting and participating in the conference as
appropriate.

Chairwoman McClellan appointed the current Martin Luther King, Jr. Memorial Commission
Emancipation Proclamation and Freedom Monument, Inc. Board of Directors as the Martin Luther King,
Jr. Fundraising Work Group. She asked that the Commission’s work groups meet prior to the next
meeting in September.

Dr. Martin Luther King, Jr. Memorial Commission

Delegate Jennifer L. McClellan, Chairwoman
Brenda H. Edwards, DLS Senior Research Associate
804-786-3591 ext. 232
mlkcommission.dls.virginia.gov

Virginia Freedom of Information Advisory Council
May 4, 2016

The Virginia Freedom of Information Advisory Council (the Council) held its first meeting of the 2016
Interim on May 4, 2016, in Richmond. The meeting was held to hear an update on legislation passed by
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the 2016 Session of the General Assembly; to review draft legislation recommended by the Records
Subcommittee and the Meetings Subcommittee (the Subcommittees), which were created in 2014 as part
of the study of the Virginia Freedom of Information Act (FOIA) in accordance with House Joint
Resolution No. 96; to receive progress reports from the Subcommittees; to consider bills referred by the
2016 Session to the Council for further study; and to discuss other issues of interest to the Council. No
action was taken by the Council at this meeting because a quorum was not present. However, the
members who were present did take up the scheduled agenda items for discussion and public comment.

Legislative Update

Staff informed the Council that the 2016 Session of the General Assembly passed a total of 16 bills
amending FOIA. Three of the bills create two new sections in FOIA and amend various existing
provisions; two bills add three new records exemptions; two bills add two new meetings exemptions;
one bill adds a new records exemption and a new meetings exemption; and eight bills amend existing
provisions of FOIA. Staff noted that while the Legislative Update document was complete, it was not
finalized because the Governor had not yet taken action on some bills and had until May 20, 2016, to do
so. The final version will be posted on the Council’s website after final action has been taken on all of
the bills.

Review of Subcommittee Recommendations

Maria J.K. Everett, Executive Director of the Council, reviewed the draft legislation that has been
recommended to date by both Subcommittees. As a reminder, the Council has previously indicated that
rather than introduce individual legislative recommendations as separate bills while the HIR No. 96
study is ongoing, it prefers to introduce omnibus legislation at the conclusion of the study. As this is the
third and final year of the study, the Council will hear Subcommittee recommendations throughout this
year in an ongoing fashion in order incorporate those recommendations into the omnibus legislation as
the study progresses, rather than trying to consider all Subcommittee recommendations at once in a
single meeting at the end of the year.

Meetings Subcommittee Recommendations

Regarding the draft (LD 0002, amending subdivisions A 9, A 17, A 20, and A 32 of § 2.2-3711) that
makes technical changes to several existing meetings exemptions, Delegate James LeMunyon
questioned why the closed meeting exemption for discussion of certain security or ownership interests at
subdivision A 20 of § 2.2-3711 applies to the University of Virginia (UVA) but not to other public
institutions of higher education. Staff indicated that UVA was the only institution that had such
investments at the time. Ms. Hamlett observed that based on her experience as former counsel to
Virginia Commonwealth University (VCU), VCU has such investments now. Cindy Wilkinson of the
Virginia Retirement System (VRS) stated that George Mason University (GMU), Virginia Tech, UVA,
and VCU all offer their own optional retirement plans. Delegate LeMunyon asked to flag this issue for
further consideration then opened the floor to public comment on the drafts recommended by the
Meetings Subcommittee.

Craig Merritt, Esg., representing the Virginia Press Association (VPA), stated that the draft (LD 0276,
amending subdivision A 7 of § 2.2-3711), which separates the legal matters exemption into separate
exemptions for (1) probable litigation matters and (2) consultation with legal counsel, brings clarity
without substantive change. Dave Ress, a reporter with the Daily Press, stated that he appreciates the
clarity but that the phrase “reasonable basis to believe” seems very broad, and he questioned whether the
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phrase “specific legal matters” could also be narrowed. Staff noted that the term “reasonable” is a legal
term of art and that there are many prior opinions, including ones from the Supreme Court of Virginia,
interpreting this exemption. Megan Rhyne of the Virginia Coalition for Open Government (VCOG)
expressed similar concerns regarding the broad use of the exemption to provide legal updates and
discuss general legal issues.

Delegate LeMunyon also asked for an example of the exemption for the discussion of certain personal
matters not concerning public business (subdivision A 4 of § 2.2-3711). Staff provided an example
given by former Council member Mr. Oksman of a member of a public body who wishes to tell the
other members of the body that his or her spouse has cancer or another serious illness but prefers not to
do so publicly. Delegate LeMunyon also asked about the exemption concerning prospective business or
industry, or the expansion of an existing business or industry, where no prior announcement has been
made (subdivision A 5 of § 2.2-3711). Staff provided a brief legislative history of the exemption and
used the example of a proposed slavery museum to illustrate whether an announcement has been made
by someone with the authority to make such an announcement. Delegate LeMunyon also observed that
the exemption for the discussion of certain gifts, bequests, and fund-raising activities (subdivision A 8 of
§ 2.2-3711 (which appears as subdivision A 9 in the draft under discussion)) appears to address records
as well as meetings. Staff agreed and offered to prepare a draft moving that language over to the records
exemptions section of FOIA. Delegate LeMunyon also directed staff to flag the changes made on line 57
of the technical changes draft (LD 0002) concerning discussion by the Virginia Museum of Fine Arts,
the Virginia Museum of Natural History, the Jamestown-Yorktown Foundation, and the Science
Museum of Virginia regarding certain gifts, requests, and grants “from private sources” for further
consideration (subdivision A 9 of § 2.2-3711). Ms. Porto asked if there were suggestions from interested
parties for specific language to use. Delegate LeMunyon invited those interested to bring specific
suggestions to the June Council meeting for consideration.

Records Subcommittee Recommendations

In regard to the recommendation to eliminate the current exemption for certain information in
correspondence between an individual and a member of a local public body (LD 1105, striking
subdivision 30 of § 2.2-3705.7), Delegate LeMunyon questioned whether a member of the public would
presume privacy in contacting a public official. Staff noted that the public generally does not interact
with government in a confidential way. Delegate LeMunyon then opened the floor to public comment.

Ms. Rhyne expressed concerns regarding the drafts relating to the personnel records exemption (LD
0326, amending subdivision 1 of § 2.2-3705.1 and subsection A of § 2.2-3705.8) and the working papers
exemption (LD 0326, amending subdivision 1 of § 2.2-3705.1 and subsection A of § 2.2-3705.8). She
suggested that there should be a definition of “personnel record”” and noted that the current exemption
has been used to keep confidential things such as the names of police officers, a Governor’s report
regarding ABC officers, reports on the death of Jamycheal Mitchell while he was in jail, and body-worn
camera footage of officer-involved shootings. Regarding the working papers exemption, she suggested
that it be narrowed so it is not used as a catchall for an office. Ms. Rhyne suggested adopting concepts
from the executive privilege and deliberative process exemptions in other states, which focus on pre-
decisional matters or the adverse effect on government if the records were to be released. Noting that the
exemption is applied inconsistently, she further suggested using some form of time limit or an adverse
effect test. Delegate LeMunyon asked that Ms. Rhyne send her preferred text, and she agreed to do so.

Mr. Ress expressed similar concerns about the same exemptions, stating that he had encountered
widespread abuse of both exemptions. He noted they were used to withhold information about the
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actions of public officials, and he suggested adding to the working papers exemption a limitation that
working papers be for the “exclusive use” of the designated officials.

Mr. Merritt stated that the language in the personnel records exemption referring to “information
concerning identifiable individuals” broadened the traditional understanding beyond what is in an
employee’s personnel folder and is now used for anything that identifies an individual. He supported the
recommendation to add “name” to the list of items that must be disclosed, stating that it has long been
understood that personnel information must be associated with a name as a matter of fundamental public
policy. He also expressed that given experience with the $10,000 threshold for salary or rate of pay in
the current exemption, raising that threshold amount would be ripe for abuse by officials using part-time
or temporary employees. Regarding the working papers exemption, Mr. Merritt noted that the
recommendation tries to contain the worse current aspect of the exemption, that the term
“correspondence” is not limited at all now. He suggested that it may be better to further change the
definition of “working papers” by changing the phrase “personal or deliberate use” to “personal,
deliberative use.” He also noted that there is no explicit language in the current exemption stating that it
is for records that are pre-decisional.

Staff related comments received from Craig Fifer regarding the draft amending the exemption for email
addresses and other personal information provided in order to receive email from a public body (LD
0327, amending subdivision 10 of § 2.2-3705.1). Mr. Fifer was the original author of the exemption in
question and a former FOIA Council member, but he was unable to attend today’s meeting in person. He
suggested that the term “personal contact information” should include private business as well as home
contact information, as citizens use both work and home contact information when interacting with
government.

Delegate LeMunyon asked all those present to send any specific language they would like the Council to
consider regarding any of these recommendations by June 1, 2016.

Public Comment

Mr. Merritt noted that the Proprietary Records Work Group has not been successful in drafting a general
exemption for trade secrets, but he felt there was still a need to address the issue. He stated that he would
submit a summary for further consideration.

HJR No. 96 Study Work Plan and Subcommittee Reports

Staff discussed the work of the Subcommittees to date and the study work plan going forward. The
Meetings Subcommittee has finished its study of exemptions and moved on to consider procedural
matters. After finishing procedural matters and electronic meetings, the Meetings Subcommittee will
move on to more general issues no longer limited to meetings issues, such as definitions, general
provisions, remedies, and the legal structure of FOIA. The Records Subcommittee has considered §8
2.2-3705.1 (exemptions of general application), 2.2-3705.2 (public safety exemptions), 2.2-3705.3
(administrative investigation exemptions), 2.2-3705.4 (exemptions related to education), 2.2-3705.7
(exemptions for specific public bodies and other limited exemptions), and 2.2-3705.8 (limitations on
record exclusions). The Records Subcommittee also had the Proprietary Records Work Group consider §
2.2-3705.6 (proprietary records and trade secrets exemptions), but as Mr. Merritt noted, the Work Group
returned the subject matter to the Records Subcommittee without a recommendation. Therefore the
Records Subcommittee has yet to consider 88 2.2-3705.5 (health and social services exemptions), 2.2-
3705.6 (proprietary records and trade secrets exemptions), and 2.2-3706 (criminal and law-enforcement
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records). The Records Subcommittee plans to go through these remaining sections in numerical order,
then turn to procedural matters (88 2.2-3704 and 2.2-3704.1).

Bills Referred by the 2016 Session of the General Assembly

Delegate LeMunyon deferred consideration of these matters and suggested that some bills might be
referred directly to the Subcommittees to be incorporated into the HIR No. 96 study, while others may
be taken up by the full Council.

Other Business
Delegate LeMunyon also deferred Other Business to the June meeting of the Council.

Future Meetings

Delegate LeMunyon asked if there was any other business or public comment. There was none. The
Council scheduled its meetings for the rest of 2016 to be held at 1:30 PM on the third Monday of each
month except August and December (i.e., on June 22, July 18, September 19, October 17, and
November 21).

Virginia Freedom of Information Advisory Council

Delegate James M. LeMunyon, Chair

Maria J.K. Everett, Executive Director and DLS Senior Attorney
Alan Gernhardt, Staff Attorney

804-225-3056 or 866-448-4100

foiacouncil.dls.virginia.gov

Health Insurance Reform Commission
June 14, 2016

The Health Insurance Reform Commission (HIRC) held its first meeting of the 2016 interim on June 14,
2016, in Richmond, with Delegate Kathy J. Byron, chair, presiding.

Delegate Byron welcomed the following new members to the HIRC: Delegates R. Lee Ware and David
E. Yancey and Senators Richard L. Saslaw and Ryan T. McDougle.

Presentation: Major Developments and Trends in Health Insurance
Doug Gray, Executive Director, Virginia Association of Health Plans (VAHP)

Mr. Gray updated the HIRC on major developments and trends in health insurance over the last year.

The major component of the Affordable Care Act (ACA) that drives the trends that the VAHP has
noticed in health care is the switch from health underwriting to automatic issue. This means a policy is
issued to all purchasers at the same premium rate, with only a few exceptions. Under automatic issue,
there is an incentive for insurance carriers to raise rates to make sure that all purchasers can be covered,
even those who need a lot of services.

Additionally, high cost, nongeneric drugs are difficult for carriers to cover especially when only one
company is producing the drug and competitors have not yet entered the market to bring down prices.
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The new specialty drugs and high cost drugs are raising and will continue to raise the amount that is
spent on health care. Specialty drugs are high cost but some name brand drugs are also driving up costs
because they are prescribed for so many people. Patient assistance programs, in which pharmaceutical
companies donate money to nonprofits that use that money to offset or subsidize out-of-pocket costs of
medication for individuals who otherwise could not afford their medications, are becoming increasingly
common. This allows the pharmaceutical companies to prevent more users of a drug from looking for
alternatives and continue to charge the overall pool the higher rate. Additionally, some pharmaceutical
companies have been buying the rights to low cost drugs in order to hike up the price.

Balance billing, which is the practice of billing patients for outstanding balances after the insurance
company pays the provider a portion of the claim, is another major issue. This usually arises when a
patient receives out-of-network care or when an insurance payment is less than the total cost of the care.
Balance billing has been particularly problematic with air ambulances because these services are
federally regulated and the state does not have as much control. This issue also arises when certain
service providers refuse to contract with the health plans but provide services in connection with
services provided by a covered service provider. For example, some anesthesiologists are associated
with covered medical facilities, but the anesthesiologist is not part of the plan and those services will not
be covered, thus leading to balance billing. Situations such as this raise notice issues and are particularly
problematic when providing emergency services in which a patient cannot consent to pay for the
noncovered care.

Certificates of Public Advantage (COPAS) have become an increasingly important topic in the
Commonwealth. The Lee County Hospital closure in Southwest Virginia stimulated discussion about
COPAs both within the Commonwealth and with bordering states. This is a very challenging project and
it is counter to the trends in the country.

There is a clear national trend toward moving care out of the hospitals and into outpatient facilities
because there is more competition, and often lower overhead and facility costs, among outpatient
facilities. Some hospitals are buying competing outpatient facilities. Many hospitals are also working
with other service providers to make sure that patents are receiving appropriate care and help to avoid
readmissions.

Sparked by a question from Senator Frank Wagner, HIRC members discussed a trend in which large
private employers are providing primary care for their employees, and there has been positive feedback
within this system. Employers have a large incentive to do this because they control costs and it leads to
a decrease in missed work time. States are also starting to look at this option, and the Commonwealth
has recently opened a clinic for state employees. Some insurance companies also own their own
physician practices and clinics. This is not an uncommon model, but the provider needs a large, dense
patient population for it to be effective.

Costs are still a major factor for those purchasing health care coverage. Eighty percent of people on the
Exchange get subsidies. ACA rate filings are in, but the final numbers are not yet available. The average
rate increase for this year is around 15 percent, which is a little higher than expected, in part because
some supports for the insurance companies that were available in the first few years of the ACA are
coming to an end.

Another major issue over the past year, Mr. Gray reported, is opioid addiction, particularly in Southwest
Virginia and major urban areas. Medicaid has created a program to get service providers to provide
treatment for opioid abuse and addiction. There have also been changes in the prescription monitoring
system to track users who are seeking and filling prescriptions for opioids from multiple providers and
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pharmacies. Responses to the problem are still in the early stages, and a continuing conversation will be
needed.

Process for Reviewing Proposed Mandated Benefits

The mandated benefits review process is governed by 8 30-343 of the Code of Virginia. It was codified
in 2015 through HB 2026 (Byron). Development of a formal process was motivated by § 1311(d)(3)(B)
of the ACA. Under the ACA, qualified health plans sold in the Exchange or other markets must include
essential health benefits (EHBs). EHBs are defined using either a benchmark plan selected by the state
or a federal default plan. States are permitted to require that qualified health plans in that state offer
benefits that exceed the benchmark plan. However, the state must defray the costs to the individual of
any additional state-mandated benefits. In response to the potential financial liability on the state, the
mandated benefits review process was created. This process applies when a legislative measure
containing a mandated health insurance benefit is proposed that is not substantially similar to a
legislative measure previously reviewed by the HIRC within the three-year period immediately prior to
the proposal. The three-year limitation ensures that the HIRC is not repeating its review every year.

The process begins when the Chairman of the House or Senate Commerce and Labor Committee
requests that the HIRC assess a mandate. Upon such request, the HIRC has 24 months to complete the
assessment. The HIRC will then request that the Bureau of Insurance (BOI) conduct a Step One
assessment. This assessment focuses on whether the Commonwealth could be financially liable for
defraying the costs of the mandate. Specially, this assessment will address the extent to which the
mandate is already available in qualified health plans and whether the applicable agency is likely to
determine that the mandate goes beyond the scope of an essential health benefit. During the 2016
Session, this portion of the process was amended by HB 87 (Byron) to clarify that the applicable
governmental agency will make the determination of whether a mandate goes beyond the scope of an
essential health benefit. The statute previously referred to the Exchange as the entity making this
determination, but the Exchange is not able to make such determinations.

Once the BOI has completed the Step One assessment, the BOI will provide the HIRC with a
memorandum and presentation at a scheduled meeting on the results of the Step One assessment. The
memorandum and presentation will address whether the mandate exceeds the scope of the EHBs and
whether there will be increased state costs under § 1311(d)(3)(B) of the ACA. The HIRC will then
determine if further assessment is warranted. If no further review is warranted, the process is finished
and there will be a report of the HIRC’s findings. If the HIRC determines that further review is
warranted, the HIRC will request that the Joint Legislative Audit and Review Commission (JLARC) and
the BOI conduct a Step Two assessment.

If a Step Two assessment is requested JLARC and the BOI will present their findings to the HIRC.
JLARC will report on background information on the condition and coverage, the effectiveness of
coverage, the current availability of treatment, the financial impact on individuals, and the impact on
public health. The BOI will report on the financial impact of the proposed mandate on the state,
providers, service, premium costs, administrative costs, and total cost of health care in the
Commonwealth. The HIRC will review the Step Two assessments and recommend support or opposition
to the proposed mandate. A report summarizing the HIRC’s assessment and recommendations will be
forwarded to the Chairman of the House or Senate Commerce and Labor Committee that requested the
assessment.
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Delegate Byron expressed a concern that the current process is redundant because the HIRC must meet
and determine that a bill imposes a mandate in order to refer an item to the BOI for a Step One
assessment, in which the BOI will confirm that it is a mandate. Following this discussion, the members
voted unanimously to refer HB 601 (Murphy), which proposes a mandate related to inborn errors in
metabolism, to the BOI for a Step One assessment. The BOI had already completed a Step One
assessment and was prepared to present it at this meeting.

Presentation: Bureau of Insurance (BOI), Analysis of 2016 Legislation Referred to the HIRC
From the Policy & Compliance Division of the Bureau of Insurance:

Don Beatty, Deputy Commissioner

Raquel Pino, Insurance Policy Advisor

Van Tompkins, Insurance Policy Advisor

Jim Young, Insurance Policy Advisor

Deputy Commissioner Beatty first presented the following three bills from the 2016 Session that the
members of HIRC should be aware of but that were not referred to the HIRC for study:

HB 87 (Byron) clarifies that a governmental entity will make the determination of whether a
proposed health insurance benefit exceeds the scope of essential health benefits. The previous
language tasked the Exchange with making that determination, but the Exchange is a program and is
unable to make such determinations. The default governmental entity to make the determination is
the BOI. HB 87 as passed and signed by the Governor becomes effective July 1, 2016.

HB 58 (Byron) restores the definition of small employer as those entities that employ an average of
50 or fewer employees. This reflects a change in federal policy that allows states to continue using
the 50 or fewer employee definition. This bill has an emergency clause and was signed on January
26, 2016, and took effect on February 1, 2016. In response to a question from Delegate Byron, the
HIRC was assured that the industry has been following this change and reacting accordingly.

SB 627 (Stanley) would have provided that the Commonwealth’s insurance laws do not apply to
direct primary care services, known as concierge medical services. This bill was continued to 2017,
and a bill also on this topic, HB 685 (Landes), was vetoed by the Governor.

Ms. Pino presented two bills related to proton radiation therapy: HB 978 (Yancey) and SB 639
(Alexander). Both of these bills prohibit health insurance plans that provide coverage for cancer therapy
from holding proton radiation therapy to a higher standard of clinical evidence for benefit coverage
decisions than the standards that are applied to other types of radiation therapy treatments. Proton
radiation therapy, which utilizes protons as an alternative radiation method, was approved by the FDA in
1988 as a form of cancer treatment. These bills do not establish a mandated benefit.

Ms. Tompkins presented three bills related to step therapy protocols: HB 362 (Davis), SB 331
(DeSteph), and SB 332 (DeSteph). All three bills require a process for the granting of an override to the
step therapy protocol when the treating physician believes it to be necessary. Step therapy protocols
establish a sequence by which prescription drugs appropriate for treatment of a medical condition are
covered by a health plan. This usually requires a patient to try an alternative medication first without
success before the health plan will cover the medication prescribed by the treating physician. HB 362
and SB 332 apply to all prescription drugs and require no protocol for patients who either satisfied the
protocol or were granted an override. SB 331 applies to psychiatric medications only. The BOI noted
that it receives complaints about step therapy protocols and assists individuals seeking to appeal the
application of a protocol to obtain prescribed medication.
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Mr. Young presented the BOI’s Step One assessment of HB 601 (Murphy), related to inborn errors of
metabolism. The BOI’s full Step One assessment is available in the materials section of the HIRC
website. An inborn error of metabolism is a condition present at birth and treatment requires “medical
foods” that are formulated to be consumed and administered under the supervision of a physician.
Covered benefits include nutritional and medical assessment, biochemical analysis, medical foods,
nutritional supplements, and formulas used in treatment.

The Step One assessment first determines the extent to which coverage in the proposed mandate is
currently available under qualified health plans (QHPs). QHPs are required to provide coverage for
services in Virginia’s benchmark plan, Anthem Premier DirectAccess. This plan has a special provision
stating that the plan covers special medical formulas that are the primary source of nutrition for covered
persons with inborn errors of amino acid or organic acid metabolism, metabolic abnormality, or severe
protein or soy allergies. The formulas must be prescribed by a physician and required to maintain
adequate nutritional status. Virginia’s benchmark plan’s coverage is consistent with that described in HB
601. HB 601 contains cost sharing expenses and durational limits not referenced in the benchmark plan.

Next, the Step One assessment determines the likelihood that the applicable agency will determine that
this mandate would exceed the scope of the EHBs. As discussed, coverage for special medical formulas
is included in the benchmark plan and therefore must be included in all individual and small group
marker non-grandfathered health plans. The BOI determined that coverage in the benchmark plan
appears to be consistent with the proposed mandate, except for potential application of cost sharing.

Finally, the Step One assessment determines the likely increased state costs of the proposed mandate to
Virginia. Because the benchmark plan essentially includes the benefits proposed in the bill, the BOI
determined that there will likely be no cost incurred by the Commonwealth from the proposed mandate
in HB 601.

Delegate Byron announced that HB 601 will be discussed in greater detail in a subsequent meeting, and
the HIRC will be determining whether or not to request a Step Two analysis following the future
discussion.

Deputy Commissioner Beatty concluded the BOI’s presentation with general updates and comments.
There is an issue with huge air transportation costs incurred during medical emergencies. This issue is
particularly complicated because federal law and regulations govern these service providers, potentially
preempting any state action. Additionally, rates have been filed but they are not final and the companies
still need to justify their rates. The final rates will be released later this year. Delegate Byron asked if the
BOI could provide an analysis of the changes in rates since the implementation of the ACA.
Commissioner Cunningham said that the BOI could put that together for a later meeting.

Next Meetings

Delegate Byron announced that she will be polling for the next two meetings, which will be held in
September and October. The bills that have been referred to the Commission for review will be divided
between these two meetings to allow ample time for discussion.

Health Insurance Reform Commission

Delegate Kathy J. Byron, Chair
Emma Buck, DLS Attorney
804-786-3591 ext. 240
dls.virginia.gov/commissions/hir.htm
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Virginia Housing Commission
April 19, 2016

The Virginia Housing Commission (the Commission) met on April 19, 2016, in Richmond, with
Delegate Danny Marshall, chair, presiding.

Discussion of Work Plan for 2016 Interim

The Commission discussed the work plan for the 2016 interim.

2016 Session Bills Referred to the Housing Commission
Elizabeth Palen, Executive Director, Virginia Housing Commission

Bills that committees referred in the 2016 Session to the Housing Commission are assigned to the
following work groups:

e Affordable Housing, Real Estate Law, and Mortgages, chaired by Delegate Chris Peace, will
look into the issue of pet accommodations; HB 1264, relating to real estate disclosures; and SJ
89, relating to the impact of joint residency on landlords.

e Common Interest Communities, chaired by Delegate David Bulova, will look into SB 228,
relating to home-based day care; HB 548 and HB 710, which consider whether property owner
associations should conform their fees for disclosure packets and cap those fees similar to the
Condominium Act; and SJ 80, which considers the historic properties lock located in a
homeowners association; i.e., should there be mandatory disclosure of pertinent information.

e Housing and Environmental Standards will look into SJ 87, relating to recycling programs for
multifamily residential dwellings, the building code issue regarding ground cover, and the
question of bug infestation in adjoining homes.

e Neighborhood Transitions and Residential Land Use, chaired by Senator Mamie Locke, will look
into the issue of clerks not recording deeds and liens on which taxes are owed and the affordable
housing aspect of SB 426, which creates the Virginia Community Impact Authority and Fund.

In addition, the Short-Term Rental Work Group will conduct its study.

Presentation: Virginia Housing Economic Impact and Areas Linked to Housing
Susan Dewey, Executive Director, Virginia Housing and Development Authority (VHDA)

Ms. Dewey reported that Executive Order 32 (2014), Advancing Virginia’s Housing Policy, was issued
in October 2014 and came to the Housing Commission in December 2014. The executive order
discussed fostering access to economic opportunity, addressing homelessness, and advancing progress in
special needs. This was kicked off with a housing policy advisory council. Economic development
should be looked at in the context of housing. She explained that VHDA went to the state universities,
representativ