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St a t es' Ri g h tS versus medically superv1§ed treatments. Schedu}e‘ I subs‘Fances

can only be supplied, possessed, or administered in ex-

t h e Co mmerce C I ause: ceptional circumstances for limited authorized research.
California's Marijuana | Clifornialaw

- California voters passed Proposition 215, the
Medlcal Use LaW Compassionate Use Act of 1996.> The law exempts
from prosecution physicians who prescribe, as well as

Gonza /e s Vv. Ra ICh patients and primary caregivers who possess or cultivate

marijuana for medicinal purposes with the recommenda-
tion or approval of a physician licensed in the state. Sub-

Virginia A. Edwards sequent amendments to the act establish a registration
. ’ program for patients to receive state-issued identification
Senior Attorney (ID) cards that verify eligibility and facilitate law en-

forcement. In addition to California, ten states (Alaska,
Colorado, Hawaii, Maine, Montana, Maryland, Nevada,
Oregon, Vermont, and Washington) have removed
impediments and state-level criminal penalties for the
cultivation, possession, and use of marijuana for medical
purposes. Most of these states have also established a
registry program for patients to obtain valid documenta-
tion of their eligibility.

On June 6, 2005, the United States
Supreme Court ruled in a 6-3 decision that
Congress' Commerce Clause authority includes the
power to prohibit the local cultivation and use of mari-
juana even when such activity is allowed under Cali-
fornia's medicinal marijuana law. The case represents | Virginia Law
a classic conflict between federalism and states’ rights,
as well as how far the Commerce Clause reaches into
the traditional realm of the states’ rights to define state
criminal law and to protect the health, safety, and wel-
fare of their citizens.

Virginia is among a handful of states, including Ari-
zona, Connecticut, New Hampshire, and Louisiana, that
have only symbolic medical marijuana laws.’> The laws
are symbolic because they only allow patients access to
marijuana by obtaining a valid prescription directly from
a licensed physician. Under federal law, however, physi-

Background cians cannot prescribe marijuana and pharmacies cannot
dispense the drug because there is no legal supply of
Federal Law marijuana to fill the prescription.

As part of the Comprehensive Drug Abuse
Prevention and Control Act of 1970, the
Controlled Substances Act (CSA)' created a closed
regulatory system making it unlawful to
manufacture, distribute, dispense, or possess any

Virginia's regulation of marijuana dates back to 1936
when the General Assembly criminalized the cultivation
and growth of marijuana in the Commonwealth. The
statute provided, in pertinent part, that:

controlled substance except as authorized by the CSA. All varieties of cannabis and mariahuana [sic]
Marijuana is classified as a Schedule 1 (when not used in accordance with a physician's
substance, the most stringently controlled class of direction) are hereby declared dangerous,
drugs under federal law, based on its high detrimental to the public health and a nuisance,
potential for abuse, the lack of currently accepted and their cultivation or growth within the limits

medical uses, and the absence of accepted safe uses in
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of the State of Virginia is hereby declared
unlawful and prohibited.

in this Act shall be
construed as applying to licensed growers,
licensed manufacturers of drugs and medicinal

However, nothing

supplies, licensed wholesalers of drugs, owners
of licensed pharmacies, licensed hospitals or
other licensed institutions for the care of the
sick under the supervision of a licensed
physician, or to registered wholesale or retail
pharmacists, or to licensed physicians, dentists
and veterinarians who are registered, licensed
and authorized to practice their professions
under the laws of the State of Virginia when
cannabis (and similar plants) or the parts,
preparation and compounds thereof are
grown, possessed, purchased, sold, delivered,
distributed,

medicinal purposes.4

transported or prescribed for

Subsequently, the General Assembly amended its
controlled substances laws to conform with the CSA's
restrictions on marijuana. In 1979, during an era when
states believed that the federal government would relax
policies concerning marijuana, the General Assembly
enacted § 18.2-251.1, which allows the possession of
marijuana for medicinal purposes “pursuant to a valid
prescription issued by a medical doctor in the course of
his professional practice” and only “for the treatment of
cancer or glaucoma.”

Facts of the Case

Angel Raich and Diane Monson are California resi-
dents who used marijuana for medical purposes in ac-
cordance with the terms and conditions of the Compas-
sionate Use Act. During an investigation on August
15, 2002, county deputy sheriffs and agents from the
federal Drug Enforcement Administration discovered
the cultivation of homegrown marijuana at Monson’s
home. Although county officials concluded that Mon-
son's use of marijuana was lawful under California law,
federal agents seized and destroyed Monson's six can-
nabis plants.

Monson and Raich brought an action against the
Attorney General of the United States and the head of
the Drug Enforcement Agency to prevent them from
enforcing the federal CSA and interfering with the
plaintiffs’ cultivation and possession of marijuana for
medical purposes. The District Court denied the plain-
tiffs a preliminary injunction against federal enforce-
ment agents and the Court of Appeals for the Ninth

Circuit reversed the District Court's decision. The
Ninth Circuit determined that there was a strong likeli-
hood of a successful challenge to the CSA's application
to the state-sanctioned and regulated activities of Monson
and Raich. The Court found that their activities—the
intrastate, noncommercial cultivation and possession of
cannabis for personal medical purposes as recommended
by a patient’s physician pursuant to California law”—
constituted a “separate and distinct class of local activi-
ties” outside of the reach of the Commerce Clause. The
scope of the decision was limited to the application of
the CSA to the plaintiffs’ particular situation and not to
the constitutionality of the CSA’s provisions.

Majority Opinion

The Supreme Court heard the case on appeal from
the Court of Appeals for the Ninth Circuit. Justice Ste-
vens wrote the majority opinion, joined by Justices
Breyer, Ginsburg, Kennedy, and Souter. Justice Scalia
filed a separate concurring opinion. Justice Stevens
began by reviewing the Court's understanding of the
reach of the Commerce Clause as it has evolved in con-
junction with the Necessary and Proper Clause under
the United States Constitution, stating that no com-
merce case could be viewed in isolation.’ The original
purpose of the Commerce Clause was to preclude dis-
criminatory trade barriers among the states. During the
last century, in response to an increasingly industrial
and interdependent national economy, Congress has
become more involved in the regulation of commercial
activity.”

In modern-era Commerce Clause jurisprudence, the
Court allows Congress to regulate (i) the channels of
interstate commerce; (ii) the instrumentalities of inter-
state commerce and persons or things in interstate com-
merce; and (iii) activities that substantially affect inter-
state commerce.® In the last category, the Court af-
firms Congress' power “to regulate purely local activi-
ties that are part of an economic class of activities that
have a substantial effect on interstate commerce.” The
authority exists even if the purely intrastate activity is
not commercial in nature; i.e. produced for sales as long
as Congress concludes that failure to regulate the “class
of activity would undercut the regulation of the
interstate market in that commodity.”"

The Court has on several occasions barred Congress
from extending the reach of the Commerce Clause to
justify the enactment of “brief, single-subject criminal
statute[s]”"'' that have no direct connection to the regu-
lation of interstate commerce.'” In United States v.
Morrison, the Court found that Congress had exceeded
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its authority under the Commerce Clause by creating a
civil remedy for gender-motivated crimes of violence.
The case was brought by a former student at the Vir-
ginia Polytechnic Institute and State University who
claimed that she was raped by two varsity football play-
ers. Despite congressional findings that gender-
motivated crimes had an adverse impact on interstate
commerce by deterring potential victims from traveling
and transacting business interstate, the Court disagreed
and found no such direct causal connection.”’ The
Court viewed the case as a Pandora's Box, stating that if
Congress could “regulate gender-motivated violence, it
would be able to regulate murder or any other type of
violence since gender-motivated violence, as a subset
of all violent crime, is certain to have lesser economic
impacts than the larger class of which it is a part.”"*

The Court used the same analysis in United States v.
Lopez to invalidate the Gun-Free School Zones Act of
1990 that made possession of a gun in a school zone a
crime. The Court concluded that the statute was purely
criminal in nature because it “did not contain any re-
quirement that the possession of a gun have any con-
nection to past interstate activity or a predictable impact
on future commercial activity.”"

In rendering the Raich decision, the Court
relied heavily on its earlier decision in Wickard v.
Filburn.'"® In this case, the Court upheld the
constitutionality of the Agricultural Adjustment Act of
1938 in its regulation of the production of wheat to pre-
vent surpluses, and consequently low prices, in the mar-
ketplace. The Court found that the excess wheat pro-
duced and farmed by Wickard for personal consump-
tion could be prohibited because “when viewed in the
aggregate, leaving home-consumed wheat outside the
regulatory scheme would have a substantial influence
on price and market conditions.”"’

The Court found striking similarities between the
Raich and Wickard cases. Like the farmer in Wickard,
Monson and Raich were “cultivating for home con-
sumption a fungible commodity for which there is an
established, albeit illegal, interstate market.”"® In both
cases, the enabling legislation was designed to control
the volume of the commodity's supply and demand in
the interstate market. Moreover, in both cases, the
Court found that Congress had a rational basis for con-
cluding that demand would draw the homegrown com-
modity into the interstate market and undercut regula-
tion. In the case of Wickard, the “diversion of home-
grown wheat tended to frustrate the federal interest in
stabilizing prices by regulating the volume of
commercial transactions in the interstate

market.”"” In the case of Raich, the diversion of home-
grown marijuana “tends to frustrate the federal interest
in eliminating commercial transactions in the interstate
market in their entirety.”* The Court concluded that
ensnarling a purely local activity was of no moment
given the larger scheme of the CSA.*' The Court distin-
guished Morrison and Lopez because the criminal stat-
utes challenged in those cases fell entirely outside of the
Commerce Clause and were improperly usurping state
police powers.*

Dissenting Opinions

In a dissenting opinion, Justice O'Connor, joined by
Chief Justice Rehnquist and Justice Thomas,
defended California’s Compassionate Use Act as the
state’s exercise of its constitutionally reserved right to
define state criminal law and to protect the health,
safety, and welfare of its citizens. Justice O’Connor
questioned whether intrastate cultivation and possession
of marijuana for one's own medicinal use could be char-
acterized as economic activity.” She asserted that, even
if the activity was economic, the government had not
shown empirical evidence that homegrown marijuana
for medical purposes, in California or elsewhere, had a
substantial effect on interstate commerce.** In a sepa-
rate dissenting opinion, Justice Thomas found that
California had provided adequate controls in the Com-
passionate Use Act to prevent the diversion of home-
grown marijuana into the interstate market.”> The dis-
senting justices acknowledged the role of the states as
“laboratories” to experiment with social and health poli-
cies to serve the best interests of their citizens. They
also expressed their trust that states could effectively
enforce those policies through their traditional police
powers.*

In criticizing the conclusions of the Court,
Justice O’Connor expressed two major concerns
regarding the future implications of Raich. First, Jus-
tice O’Connor said that the decision “gives
Congress a perverse incentive to legislate broadly pur-
suant to the Commerce Clause—nestling questionable
assertions of its authority into comprehensive regula-
tory schemes—rather than with precision.””’ Second,
she stated that the “Court's definition of economic ac-
tivity for purposes of Commerce Clause jurisprudence
threatens to sweep all of productive human activity into
federal regulatory reach.”*®

Ramifications

Although the Court’s decision did not overturn Cali-
fornia’s Compassionate Use Act, the decision raised
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questions about whether the state can legally conduct a
program that assists citizens in violation of federal
law.” On July 8, 2005, the California Department of
Health Services suspended the program that issues 1D
cards to medical marijuana patients because of concerns
that issuing cards could cause legal problems for state
staff members and cardholders. The Director of Health
Services asked the State Attorney General for an opin-
ion regarding the matter. The Attorney General opined
that California can issue ID cards to medical marijuana
users without state employees facing prosecution for
assisting in the commission of a federal crime.*® The
Department resumed operation of the program on July
18, 2005.

Conclusion

As currently written, Virginia law governing the use
of medical marijuana cannot be implemented unless the
federal government changes its policy to allow physi-
cians to prescribe marijuana for medical purposes.
Therefore, the Raich decision has no immediate impact
on the availability of marijuana for medical use in the
Commonwealth.

The question remains whether the Court’s
decision in Gonzalez v. Raich opens the door for
further usurpation of the states’ police powers—to de-
fine criminal law and to protect the health, safety, and
welfare of their citizens—as suggested by the dissent-
ing justices. Determining what weight the decision will
have in future cases is difficult. On the one hand, the
Court acknowledged that no Commerce Clause case
can be viewed in isolation. However, the Court also
recognized that the market for illegal drugs is like no
other commodity market because of its unprecedented
demand, propensity for corruption, and resiliency in the
face of concerted drug enforcement efforts. For this
reason, the case may not be a good predictor of the out-
come of future cases.
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