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COMMONWEALTH of VIRGINIA
" Office of the Governor
ge:i:':ysm -Aama.:u’i(:rranon and Finance Richmond 23219

October 31, 1980

The Honorable Stanley C. Walker, Chairman
General Laws Committee of the Senate

Post Office Box 11266

Norfolk, Virginia 23517

The Honorable Thomas W. Moss, Jr., Chairman
General Laws Committee of the House of Delegates
1505 First Virginia Bank Tower

Norfolk, Virginia 23510

Gentlemen:

Pursuant to Senate Joint Resolution 148 agreed to by the
General Assembly in its 1979 session, I transmit the final re-
port of the Study of Virginia Procurement Law. The Advisory
Committee or Task Force established in 1979 was chaired by
the Director of the Department of General Services and com-
prised of members representing the private sector, as well as
Federal, State, and local governments. The study was under
~the direction of Robert P. Kyle, former Assistant Attorney Gen-
eral and Acting Director of the Division of Purchases and Supply

during 1979.

The Advisory Committee has carefully reviewed our existing
statutes and evaluated these with respect to requirements for
the handling of Federal grants, the statutes of other states,
the provisions and recommendations of the Model Procurement Code
as approved by the American Bar Association, and certain charter
provisions applicable to local governments in Virginia. The pro-
posed legislation contained in this report would repeal certain
existing State law and put in place general law applicable to pro-
curement by the State, as well as its political subdivisions. The
proposed legislation is sufficiently specific to require proper
procurement procedures but also reasonably flexible to afford lo-
cal governments the opportunity to structure their detailed pro-
curement procedures to meet their specific needs.

I commend this study for your serious consideration in en-
acting the proposed legislation to modernize and broaden the
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procurement laws of this Commonwealth consistent with the
requirements of present day procurement for governmental enti-

ties.
Very truly yours,
ém
Charles B. Walker
di

cc: The Honorable John N. Dalton



SENATE JOINT RESOLUTION NO. 148

Providing for a study of the State procurement laws under the direction of the Chairmen
of the Commitiees on General Laws of the Senate and House of Delegates.

Agreed to by the Senate, February 21, 1979
Agreed to by the House of Delegates, February 19, 1979

WHEREAS, substantial funds are expended each year by the Commonwealth and her
political subdivisions on the acquisition of construction, services, printing and supplies; and

WHEREAS, efficient procurement of these items results in significant savings to the
people of this Commonwealth; and :

WHEREAS, public confidence in the efficient, impartial, and professional procurement of
these items is essential; and :

WHEREAS, no comprehensive study of the procurement laws of this Commonwealth,
which are scattered throughout the Code of Virginia, has ever been undertaken to ensure that
these objectives are attained to their fullest extent under Virginia law; now, therefore, be it

RESOLVED by the Senate of Virginia, the House of Delegates concurring, That the
Secretary of Administration and Finance is requested to form a Task Force composed of ap-
propriate public officials and employees to undertake a study of the public procurement laws of
Virginia.

The Secretary shall coordinate the development of the study with the Chairmen of the
Committees on General Laws of the Senate and House of Delegates and shall consider and
report to the Committees on General Laws of the Senate and House of Delegates on the
desirability or feasibility of public contract legislation applying uniformly to the State and
cities, counties, and other political subdivisions. It shall evaluate current and proposed
procurement legislation in light of requirements for the handling of federal grants. It may
compare the Virginia law with legislation adopted in other States and with the Model
Procurement Code approved by the American Bar Association. The Secretary shall also
coordinate his studies with and cooperate with the Joint Subcommitiee to study the selection
process for architects and engineers for capital projects for the State and its political sub-
divisions to avoid any duplication of effort and to insure a full and complete inquiry into the
selection process.

All State agencies and political subdivisions shall cooperate with the Task Force in its
study.

The Task Force shall make an interim report to the Committees on General Laws of the
Senate and House of Delegates, not later than December one, nineteen hundred seventy-nine,
and a final report no later than November one, nineteen hundred eighty, whereupon the Task
Force’s existence shall terminate.
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Introduction

A study of the laws on public procurement in Virginia
was authorized by Senate Joint Resolution 148, adopted
at the 1979 Session of the General Assembly. That
resolution directed the Secretary of Administration and
Finance to establish a Task Force which would consider
and report to the Committees on General Laws of the
Senate and House of Delegates on the desirability or
feasibility of public contract legislation applying
uniformly to the State and cities, counties, and other
political subdivisions. It would evaluate current and
proposed procurement legislation in light of
requirements for the handling of federal grants. It
would compare the Virginia law with legislation
adopted in other states and with the Model Procurement
Code approved by the American Bar Association. The
resolution required an Interim Report by December 1,
1979, and a Final Report by November 1, 1980.

Across the nation, much attention has been devoted
during the last decade to the adequacy of the statutory
structures within which public procurement activities
are conducted. In the early 1970’s, for example, the
federal Commission on Government Procurement
published a report which led to the establishment of the
Office of Federal Procurement Policy. In 1975, the
Council of State Governments published a lengthy study
of State and local government procurement. Shortly
thereafter, the American Bar Association, with funding
from the Law Enforcement Assistance Administration,
undertook the development of a Model Procurement
Code, a model state statute encompassing both State
and local government procurement. The American Bar
Association’s House of Delegates approved the Model
Procurement Code early in 1979. The federal govern-
ment has also announced that the procurement systems
of recipients of federal grants would have to meet
certain standards. The final version of these standards
was published in August, 1979, as Attachment O to
OMB Circular A-102.

Thus, in embarking on this study, Virginia is par-
ticipating in a national development, rather than
reacting to allegations of deficiencies in public con-
tracting in the Division of Purchases and Supply, the
Department of Highways and Transportation, or local
governments. This study is more comprehensive, for it
involves not a review of the procedures and policies of
individual agencies, but an examination of the statutes
under which. all public agencies purchase materials,
services, and construction.

Throughout this report, ‘‘procurement’’ means
buying, purchasing, renting, leasing, or otherwise
acquiring any supplies, services, insurance or con-
struction from private sources. It also includes all
functions that pertain to the obtaining of any supply,
service, or construction, including description of
requirements, selection and solicitation of sources,
preparation and award of contract, and all phases of
contract administration.

The Interim Report summarized how Virginia’s

* Senate Document 18 (1980)

procurement laws compared with statutes in Georgia,
North Carolina, Pennsylvania, Tennessee and Texas, as
well as with the Model Procurement Code published by
the American Bar Association and Attachment O to
OMB Circular A-102, which contains the procurement
requirements for any expenditure involving federal
contract or grant funds. This led to the identification of
a number of areas in which the present Virginia statutes
are deficient.

Virginia procurement statutes are scattered through-
out the Code, frequently intertwining organizational
details with operational policies. This makes it difficult
to locate the applicable laws. There is no uniform,
coherent statement of the public policies pertaining to
procurement activities. This has led to conflicting in-
terpretations. For example, there are Opinions of the
Attorney General holding that localities are not required
to utilize competitive bidding on construction projects?,
but there are also Opinions reaching the opposite
conclusion’. Some provisions are confusing. For
example, Section 11-17 applies to contracts ‘‘for the
construction, improvement or repair’’ of structures, yet
excepts various contracts which seem to have no con-
nection with the construction, improvement or repair of
structures, such as contracts for the purchase of hay or
grain. Many provisions on the same topic are in-
consistent. For example, payment and performance
bonds are required on local government construction
contracts exceeding $25,000 (if awarded by competitive
bidding),* but are required on State construction
contracts over $10,000,° except highway construction
contracts where the applicable statute requires a per-
formance bond regardless of the amount of the con-
tract, but makes no mention of a payment bond.*

There are serious omissions in Virginia’s procurement
laws. The purchase of goods by the State and by
counties is covered in the Code, and by the charters for
most cities, but there is no statute covering the pur-
chasing of either goods or construction by school
divisions. Where State funds are not involved, contracts
for construction may apparently be awarded by school
boards without competitive bidding or any other form
of competitive procurement.” The procurement of both
insurance and most services is not covered by statute at
all for any governmental bodies. Virginia statutes in-
variably mention only one method of procurement,
competitive bidding, offer differing incomplete def-
initions of that,* and furnish no guidance on any

' See Reports of Attorney General, 1950-51 at p. 35; 1951-52 a1 p.
142.

'See Report of Attorney General 1975-76 at p. 72; Opinion to the
Honorable Vincent F. Callahan, Jr., dated March 25, 1980.

* Section 11-23 of the Code.

* Section 11-20 of the Code.

* Section 33.1-187 of the Code.

" See Report of the Attorney General, 1977-78 at p. 90. Many school
divisions do utilize competitive bidding as a matter of peciicy, even in
the absence of a statutory mandate.

* For example, Section 11-17 requires advertising for ten days.
Section 33.1-185 requires advertising for fourteen davs, Section
15.1-108 requires advertising for five days. but Secticn 2.1-442 does

not require advertising at all.



method to be used if competitive bidding is not prac-
ticable.

The Advisory Committee concluded that Virginia’s
procurement laws should be overhauled, and that the
final product should be a comprehensive statement
applicable to all levels and agencies of government,
articulating broad fundamental operating policies, the
foremost of which is competition. The statutory scheme
should be flexible to accommodate the variety of
agencies and political subdivisions. It should be, and
must be perceived to be, fair to vendors and to the
public bodies.

The recommended legislation is attached. It includes
commentary following many of the sections to explain
the purpose, intent, or background of the particular
provision. The Advisory Committee urges that if the
General Assembly sees fit to adopt this bill, this
commentary be included in the annotated Code as was
done for the Uniform Commercial Code, the Ad-
ministrative Process Act, and Title 8.01.

The balance of this report is a discussion of major
topics considered by the Advisory Committee. In ad-
dition to the recommended legislation, a table of
existing statutes and their disposition, a comparison of
the recommended legislation with what the federal
General Accounting Office considers proper features of
public procurement, and summaries of Virginia cases
and Opinions of the Attorney General dealing with
public contracting are also attached.

Coverage

As noted previously, present Virginia procurement
law is a patchwork of inconsistent provisions. The
legislation developed this way because procurement
policy was frequently an afterthought to an organ-
izational decision. For example, a centralized pur-
chasing agency existed for the State for over fifty years
before the statute directed the use of competitive
bidding in the purchase of goods.” Where there was no
convenient organizational entity, such as a centralized
purchasing agency or a purchasing agent, there simply
was no coverage. This explains the omission of any
mention of the procurement of most services. Where
there were several public agencies involved, this led to
separate procurement provisions which, either from the
beginning or as the result of amendments over the years,
became inconsistent.

The Advisory Committee approached from: another
angle, by attempting to identify what are or should be
Virginia’s fundamental public procurement policies,
regardless of the organizational structure involved.
Once these policies were articulated, they could prevail
regardless of the level of government, organizational
structure, or source of funds involved.

The Unique Nature of Public Procurement

Public bodies, like private organizations, are rarely
self-sufficient. Both acquire goods, services, and
construction by entering the marketplace. There are,

* Ch. 508, (1979) Acts of Assembly.

however, some fundamental differences between the
public customer and the private customer, and these
differences both shape and must be accommodated in a
public procurement system.

Of course, the government enters the marketplace
within a prescribed framework of laws. This depen-
dence upon affirmative legal authority inevitably makes
public purchasing somewhat less flexible than private
purchasing. In the private sector, the assumption is that
a firm may develop and follow the practices it chooses
unless prohibited by law. Innovations can be applied
immediately, without waiting for the legislative process
to produce an amendment to the statute. The result has
been the development of buying practices in the private
sector which in general are less objective, more per-
sonal, and more flexible than those in the public sec-
tor.' In the public sector, the statute prescribes the
mode by which the power to contract must be exercised;
the mode is the measure of the power.'' The necessity
for statutory authority also affords a convenient vehicle
for attaching additional legislative restrictions and
limitations. In the recommended legislation, the Ad-
visory Commiitee suggests that a public body entering
the marketplace should, insofar as possible, have the
same abilities and obligations as a private organization
of comparable size. Differences should be, but have not
always been, supported by sound public policy reasons.

The lack of secrecy in public contracting is a fun-
damental difference.’? Prices paid and sources of supply
are seldom revealed in the private sector, and neither the
media nor a citizen can compel involuntary disclosure.
The fact that all procurement transactions in the public
sector are matters of public record means that the public
contracting official is accountable to a much larger
constituency. If one source of supply appears to receive
inordinate public business, his competitors may suggest
or insinuate improprieties, and the public is quick to
accept these allegations as fact. In the private sector, a
vendor who impugned the honesty of a purchasing
official in this way could not expect future orders from
that official. In the public sector, unfounded in-
sinuations must be expected and disregarded.

The combination of the lack of secrecy and public
funds creates pressure for what is sometimes called
‘‘equitable distribution’’ of public contracts. One device
intended to achieve this is competitive bidding. The
extent of reliance upon competitive bidding in public
procurement is the most obvious distinction between
public and private procurement.

It should be acknowledged that competitive bidding is
not the most efficient procurement method. That honor
might go to unilateral selection of vendors, which would
avoid the time and effort required to prepare unbiased
specifications, publish an invitation, await responses,
and compare bids. It should also be acknowledged that

""Reck, Dickson, Governinent Purchasing and Competition (Univ. of
California Press, 1934) at p. 86.

"'Aljian, George W., Ed.. Purchasing Handhook, *rd Ed. (McGraw-
Hill, 1973)at p. 20-14.

*Aljian, op cit. p. 20-14.



competitive bidding does not necessarily ensure the
lowest cost. The process itself is expensive for the
procuring body. It may also be more expensive for the
vendors who must prepare bids, and this expense is
ultimately reflected in the purchase price. But in the
public sector, despite the objective of economy, more
importance is ultimately attached to the ways and means
of obtaining prices than to the prices themselves."?

Despite disadvantages, public procurement is charac-
terized by competitive bidding because the public
perceives that this method ensures equal access to public
business, provides controls over contracting officials to
minimize favoritism and corruption, and implies cost
savings. The Advisory Committee suggests, however,
that the true-hallmark of public procurement must be
competition.

Competition affords every qualified vendor a fair
opportunity to obtain public business. It avoids
favoritism. It ensures that the public body is informed
of the alternatives available, and provides the best
chance that the expenditure of public funds will be made
wisely.

All too frequently, however, competition is seen as a
shorthand expression for competitive bidding. This
confusion is abetted by Virginia’'s statutes, which oc-
casionally mention competitive bidding, but never
mention any other method of competitive procurement.
It is necessary to understand at the outset that com-
petition means access to consideration by a public body,
and comparison of the salient features of the offer by
the public bodv. Competitive bidding is one form of
competitive procurement, but not the only one.

The legislation describes two methods of procurement
featuring competition. The first, competitive sealed
bidding, is a traditional form, characterized by detailed
specifications and a bid expressed in dollars. The choice
among qualified bidders can then be made on the basis
of the lowest bid. The legislation lists the elements of
competitive sealed bidding.

The other competitive method is competitive
negotiation. Nowhere is the Advisory Committee’s
emphasis on flexibility more apparent than in the
definition of this method. This method allows the public
body is consider whatever factors it deems important. It
does not mandate award to the low offer. In fact, it does
not even mandate that cost be considered. It requires
only that the availability of the business be made public,
and that the public body identify the factors it will be
considering in its evaluation. Both design-build and
construction management contracts are awarded by
competitive negotiation, but the technique can be used
tor goods and services as well as construction.

The legislation lists three major exceptions to the use

of competitive sealed bids or competitive negotiation. .

First, if the goods, services, insurance, or construction
are available onlv from one source, there is no need to
stage a charade of competitive procurement. Second, in
an emergency, formal procedures are not required.

Council of Siate Governments, Srare and Local Government
Purchusing (19751 ar p. 6.2.

COMMENT

The recommendation set forth in the following three
paragraphs is as recommended by the majority of the Advisory
Committee. We cannot support that recommendation, as we
feel it creates the illusion that all purchases under $10,000 are
exempt from the competitive process. We do not oppose such
exemption for capital outlay purchases or purchases for major
maintenance and repairs where time is of the essence. For any
such purchases exempted from the normal competitive process,
documented competitive quotations should be obtained
wherever practicable.

Charles B. Walker
Secretary of Administration
and Finance

The third major exception to the use of com-
petitive sealed bids or competitive negotiation,
however, is the exception for small purchases,
which the Advisory Committee suggests be
defined as expenditures of less than $10,000.
Transactions below that figure need not utilize the
statutory procedures for competitive sealed bids
or competitive negotiation. The public body
would be free to develop any procedures it wishes,
the legislation requiring only that competition be
obtained where practicable.

The Advisory Committee recognizes that an
expenditure of $10,000 is a significant ex-
penditure. This figure was chosen for several
reasons. First, in recent years the General
Assembly has raised the level at which advertising
and competitive bidding on State construction
contracts are required to $10,000.'¢ Similar ad-
justments have been required in the level at which
competitive bids are required for the purchase of
goods by counties. The figure has been raised
from $1,000 to $2,500 to $5,000.'* At least one
city (Roanoke) already has the figure of $10,000 in
its charter,'* and Attachment O, prescribing
procurement procedures where federal funds are
involved, uses the figure of $10,000 as a
threshold. "’

It should be emphasized, however, that the
legislation clearly encourages competition below
$10,000, but just does not mandate a statutory
form. Thus, a public body might require more
formal procedures for the procurement of goods
costing $9,000 than for construction in the same
amount. Competition is still required wherever
practicable. A public body is free to use com-
petitive sealed bids or competitive negotiation if it
chooses, regardiess of the amount of the trans-
action.

The statute recognizes several relatively limited ex-
ceptions, too. These include purchases from operations

*Ch. 403, 1980 Acts of Assembly.

*Ch. 217, 1977 Acts of Assembly; Ch. 16, 1980 Acts of Assembly: See
also House Document 7 (1980) (1979 Annual Report of the Local
Government Advisory Council) at p. 4.

*Ch. 207, 1970 Acts of Assembly.

“Para. lla. Attachment O to OMB Circular A-102, 43 Federal
Register 47874, August 15,1979,



of the Commission for the Visually Handicapped and
from nonprofit sheltered workshops for the handi-
capped. In addition, legal services and expert witnesses
associated with litigation or regulatory proceedings need
not be competitively procured since that might involve
premature disclosures of tactical plans or confidential
work product. A term contract may be extended to
permit completion of a pending assignment.

Having described two basic forms of competitive
procurement, it was necessary to provide some guidance
in selecting between the two. Because most procurement
transactions lend themselves to competitive bidding,
and because it is the traditional method, the legislation
specifies that method, but provides two paths to the
alternative of competitive negotiations. The first is that
a public body may use competitive negotiations
whenever it determines in writing that competitive
sealed bidding is either not practicable or not ad-
vantageous. This determination is obviously not a
forbidding obstacle, but rather only the manifestation
of a conscious decision to forego competitive sealed
bids.

For professional services, however, even that written
determination is not required. The Advisory Committee
recognized that most public bodies would determine
that competitively bidding professional services is not
advantageous, and this provision facilitates the use of
competitive negotiations.'*

Socioeconomic Considerations

The fundamental purpose of public procurement is to
acquire the goods, services, insurance and construction
needed for the operation of government. The objective
is to acquire these items fairly at the lowest ultimate cost
to the taxpayers.'” In any procurement statute, many of
the provisions are directed to this end. It is inevitable,
however, that other governmental policies influence the
procurement function. Frequently, the government’s
considerable purchasing power, like the federal
government’s dispensation of largesse, is brought to
bear on socioeconomic problems.

'*See Report of the Commission on Government Procurement, Vol. i,

p.98:
**The procurement of professional services should be ac-
complished, so far as practicable, by using competitive proposal
and ncgotiation procedures which take into account the technical
competence of the proposers, the proposed concept of the end
product, and the estimated cost of the project, including fec. The
primary factors in the selection process should be the professional
competence of those who will do the work, and the relative merits
of proposals for the end product, including cost, sought by the
Government. The fee to be charged should not be the dominant
factor in contracting for professional services.””

*In its Second Interim Report, the Special Grand Jury of the Circuit

Court of the City of Richmond amplified this point:
**Government purchasing procedures must be designed and im-
plemented to achieve several basic goals. First, they musi ensure
that the government purchases the highest quality goods at the
lowest possible price. Second, they must ensure that the govern-
ment orders what is needed and gets what it pays for. Third, the
procedures must aflow every interesied business to have a fair
chance of getting a government contract. Lastly, government
procedures must protect government'’s legitimate interest.”’ Id, at
1.

Several observations concerning this phenomenon are
appropriate. First, although there is a tendency to think
first of programs such as set-asides for minorities or
women when the topic arises, many other socio-
economic considerations are reflected in purchasing
statutes. For example, in-state preference laws and
sections allowing noncompetitive procurement from
sheltered workshops use the purchasing power of
government to favor particular vendors.

Second, each of these social or economic programs
makes public procurement more costly and time con-
suming. It is a legitimate question how much of the
extra costs and other burdens of the socioeconomic
objective should be absorbed in the procurement
process, and how much should be supported by more
explicit means such as tax benefits or direct grants.
Because the costs are hidden in the procurement
process, all too often there is insufficient consideration
of the real cost involved when public procurement is
mobilized for some ancillary purpose.’®

It is, of course, proper and appropriate for govern-
ment’s purchasing clout to be exercised in support of
important governmental objectives. In drafting the
recommended legislation, the Advisory Committee
sought to incorporate the socioeconomic considerations
reflected in existing law, making them uniformly ap-
plicable throughout public procurement in Virginia.

Present Virginia law contains two in-siate preferences
provisions. The first, in effect a provision preferring a
Virginia firm in the event of a tie, applied to the
Division of Purchases and Supply.?' The other, per-
mitting a reciprocal percentage differential against
bidders from states which assess a percentage dif-
ferential against Virginia firms, applied only (0 con-
struction contracts.’> The recommended legislation
makes both the tie breaker and reciprocity provisions
applicable to all procurement transactions.

In adopting this approach, the Advisory Committee
declined to suggest that Virginia impose a price dif-
ferential against all out of state bidders for several
reasons. First, such a device is anticompetitive. It in-
creases costs and decreases the potential sources of
supply.?* Second, it invites retribution by neighboring
states against Virginia based vendors.** While it may be
legally permissible,”” such preferences are generally
condemned.?*

*The federal Commission on Government Procurement recom-
mended **means (o make the costs of implementing social or economic
goals through the procurement process more visible.” Report of the
Commission on Government Procurement, Vol. I, p. 122.

!Section 2.1-448 of the Code. .

#Section 11-20.1 of the Code.

'As competition is reduced. prices tend 10 rise. One study suggests the
rise is roughly the same as the percentage allowed in the preterence
statute. Council of State Government, **1n State Preferences in Public
Purchasing’ (1965).

1See **1n State Preferences in Public Contracting,”” 49 Colo. L.R. 208
(1978) at p. 212,

P'See American Yearbook Co. v. Askew, 339 F. Supp. 719 (ND Fla.
1972), affd. 409 US 904 (1972); Cf. Reeves, Inc. v. Stake, __LUS__
11980).

“*See Council of State Governmenis. Repors on State and Locai
Purchasing, {1975) at p. 9.3; National Associauon of Astorneys



On the other hand, where competition is free, and
equal bids are received, there must be some basis for
selecting " one bid over another. Under these cir-
cumstances, a Virginia firm can be preferred. Likewise,
if Virginia firms are disadvantaged when competing in
another state because of that state’s procurement law,
reciprocal treatment in this State is appropriate.

The General Assembly enacted legislation in 1980
prohibiting discrimination because of race, religion,
color, sex, or national origin in the awarding of con-
tracts.”” The recommended legislation applies this
prohibition to all public bodies.

The General Assembly has favored two private
sources by excepting them from competing for State
business. These are activities under the supervision of
the Virginia Commission for the Visually Handi-
capped?® and nonprofit sheltered workshops serving the
handicapped.” The recommended legislation extends
this exception on a voluntary basis to all public bodies,
but preserves the existing mandates for the Division of
Purchases and Supply.

All of the above provisions direct the behavior of the
public body. The Virginia Fair Employmeni Con-
tracting Act,*® which is transferred without change to
the recommended legislation, directs the behavior of
those who would undertake contracts with a public
body.

As noted repeatedly throughout this report, the
principle of full and open competition should be the
touchstone of public procurement. Participation of
small and minority businesses in this process should be
facilitated, but not by relegating such businesses to
second class status by establishing artificial set-asides or
**sheltered markets.” Those devices only weaken the
ability of the businesses to compete in the open market,
and make them increasingly dependent upon favored
treatment in the public sector. In addition, such devices
are administratively cumbersome’' and susceptible to
abuse.*?

There are, however, a host of ways in which par-
ticipation in public business can be facilitated without
sacrificing competition. Special efforts to identify small
or minority businesses, and to encourage them to seek

General, Government Purchasing and the Antitrust Laws (1977) at p.
28. The Special Grand Jury minced no words:
“The idea thai the Commonwealth ought to deal with local
vendors because they will provide the best service is nonsense. The
State should deal with anyone who provides the best product and
service at the lowest possible price.”* Third Interim Report at p. 19.

"Ch. 422, 1980 Acts of Assembly, Section 2.1-376.1 of the Code.

*Section 2.1-450 of the Code.

*Section 2.1-450.1 of the Code.

“Section 2.1-374 er seq of the Code.

Y *Currently, the SBA has difterent definitions of small for dif-
terent programs. Some businesses qualifv for preference in
government contracting but can’t get an SBA {oan. The definitions
also use a jumble of different critena, including the number of
emplovees, sales, net income and assets. thai even the SBA says is
confusing.”” *"SBA Wants to Redefine Small Business To Stop Aid
for Thousands of Companies,’” Wail Street Journal, March 12.
1980, p. 13.

“See. e.g., “*No Accused Firms Have Lost Minority  Aid.”

Washingron Poss, February 27, 1980, p. D-9.

public business, are appropriate. These efforts might
include advertisement of opportunities in publications
of less than general circulation, such as trade journals or
minority audience newspapers. They might include
coordination with the State Office of Minority Business
Enterprise, special training or introductory seminars for
firms without previous public contracting experience, or
the division of requirements into multiple contracts
within the ability of smaller firms. The Advisory
Committee concluded that legislation in this area must
be broad enough to authorize such programs without
circumscribing innovation and flexibility.’* The
recommended legislation authorizes any programs
consistent with the Act. That does not include deviation
from the fundamental principle of competition.

The Advisory Committee recognized, however, that
federal funding is occasionally conditioned upon the
recipient expending the funds in ways inconsistent with
full and open competition. In light of the United States
Supreme Court’s decision in Fullilove v. Klutznick, 48
USLW 4979 (July 2, 1980), such conditions are apt 10
increase. Many State agencies and localities are heavily
dependent upon federal funds, and cannot afford to
forego that revenue.* Rather than automatically
acceding to federal conditions (as the Model Pro-
curement Code does), the Advisory Committee
recommends that a conscious decision be made in each
instance by a public body that acceptance of federal
funds under conditions at variance with the State
legislation is in the public interest.

Procurement of Architectural and Engineering Services

No issue generated more comment during the course
of the study than the procurement of architectural and
engineering services. In recent years, increased attention
has been given to such substantial expenditures. For
example, in 1972, the Report of the Commission on
Government Procurement recommended that the
federal government

**base procurement of architect-engineer services, so far as
practicable, on competitive negotiation, taking into account
the technical competence of the proposers, the proposed
concept of the end product, and the estimated cost of the
project, including fee . . . The practice of initially selecting one
firm for negotiations should be discouraged, except in those
rare instances where a single firm is uniquely qualified to fill an
unusual need for professional services.’”’*

In 1978, the United States Supreme Court decided
National Society of Professional Engineers v. United
Stares, 435 US 679 (197§), holding that a provision in
the National Society of Professional Engineers’ Code of
Ethics which prohibited members from engaging in

“These efforts are similar to those described in the Model
Procurement Code, which does not contain provisions for minority or
small business preferences or set-asides.

*See House Document No. 16 (1980), *““Interim Report of the Joint
Legislative Audit and Review Commission on Feaderal Funds in
Virginia.™

**Report of the Commission on Government Procurement, Vol. 111,
p- 11S¢(19720).



competitive pricing violated federal antitrust laws.**
According to one observer, since that decision, “‘The
professional associations have intensified their pressures
on State and local govenments to enact legislation that
would restrict the use of competitive price proposals for
the procurement of architect/engineer services.””’

In Virginia, the Joint Legislative Audit and Review
Commission published a report in 1978 entitled, ““The

Capital Outlay Process in Virginia,”” which criticized .

the lack of competition in the selection of architects and
engineers for State capital outlay projects. In 1980,
another JLARC report criticized “‘an excessive reliance
on non-competitive selection” in the procurement of
consultants, including services provided by architectural
and engineering firms, where those services were not
part of a specific capital outlay project.’*

In examining this topic, the Advisory Committee was
materially assisted by House Document 36, the report of
the Joint Subcommittee created by House Joint
Resolution Number 275, adopted at the 1979 Session,
and the legislation which it recommended that now
appears in Section 2.1-548.1 of the Code.”” That
legislation mandates competition for the procurement
of architectural and engineering services for State
capital projects, but does not address similar services
procured by the Department of Highways and Trans-
portation or any political subdivision, or such services
not associated with capital projects.

Much of the discussion concerning the procurement
of architectural and engineering services is the result of
the confusion of three distinct concepts: the desirability
of competition, the role of price in the selection
decision, and the method of determination of the price.
The legislation recommended by the Advisory Com-
mittee embodies only one of these concepts, the
desirability of competition, leaving the other two to the
good judgment of each public body. The three concepts
are discussed separately in this report to illustrate why
the Advisory Committee felt that fixed rules for the
latter two in the statute were inappropriate.

The central thrust of the proposed legislation is that
competition should be a feature of all government
procurement, wherever practicable. This includes ar-
chitectural and engineering services. There are two
obvious situations where competition is impracticable.
First, there may be only one available source for the
required services. While this may not be particularly
likely in the case of architectural or engineering services,
since Virginia is blessed with a number of highly
qualified firms, if such an occasion did arise, a public

*The Justice Depariment recently brought suit to force the American
Consulting Engineers Council to cancel portions of its ethics code.
including prohibitions against design competition. **Justice Agency
Sues Engineers Council Over Parts of Code,” Wall Streer Journal,
August 18, 1980, p. 3.

“Slawsky, Norman J. and De Marco, John J.. *‘Is the Price Right?
State and Local Government Architect and Engineer Selection,”
Public Administration Review, Vol. 40, No. 3, May/June 1980 at p.
269.

“+‘Management and Use of Consultants by State Agencies,”” Joint
Legislative and Audit Review Commission, May 12, 1980.

*House Bill 601, Ch. 376, 1980 Acts of Assembly.

body could procure architectural or engineering services
from the sole source. The second - exception is
procurement under emergency services. The legislation
reflects the common-sense realization that there are
occasions when immediate action is required, and a
public body must have the flexibility to respond to those
circumstances. A recent example of such an occasion
was the collapse of the Benjamin Harrison Bridge.

The legislation describes two methods which utilize
competition for the procurement of any goods, services,
or construction. The first is competitive sealed bidding,
which is characterized by detailed specifications and a
selection among qualified vendors on the basis of price.
The other procurement method described in the
legislation is competitive negotiation. Under this
method, a public body may consider factors other than
or in addition to price. The legislation makes no effort
to mandate the role of price in the selection decision
when a public body uses competitive negotiation. That
is left to each public body. The legislation simply
mandates competition.

It must be remembered that the use of competitive
negotiation is not limited to the procurement of ar-
chitectural or engineering services. This method is
appropriate wherever the public body wishes 1o consider
factors other than or in addition to price when choosing
among qualified vendors. The term ‘‘competitive
negotiation,”” however, is familiar in the context of
architectural and engineering services.*® The report of
the Joint Subcommittee which recommended HB60I1
last Session described competitive negotiation as the
traditional method of securing architectural and
engineering services.*'

The Advisory Committee was vigorouslv urged to
prohibit public bodies in Virginia from even considering
cost in the procurement of architectural and engineering
services. Since the Supreme Court’s voiding of the ban
against competitive bidding, both the public and private
sectors have had the ability to consider cost. The
argument is now presented that if public bodies may
consider cost, they would choose low cost, un-
professional design services, and that this would
inevitably lead to a decline in the quality of services
furnished. This highly paternalistic argument does not
explain why public clients in Virginia are considered to
be less able to perceive their own best interests when
presented with full information than private sector
clients. Nor does it explain why a person inclined 10
render unprofessional services will resist the temptation
if chosen by a process omitting consideration of price,
when it is perhaps more likely that such a person would
still cut corners to maximize the profit.

Moreover, there is no unanimity on the question of
whether cost should be a consideration in the selection
process. Less than half of the states have adopted

“°See, for example, A Guide ta the Procurement of Architectural and

Engineering Services, published by the American Consulting
Engineers Council. and **Management and Use of Consultants by
State Agencies,”” JLARC Operational Review. Mav 12, 1980 at pp.
13-15.

“‘House Docurmnent No 36 (1980) ar p. 4.



statutes which attempt to minimize the consideration of
price in the selection of architects and engineers for
contracts to which the state is a party. The commentary
10 the Model Procurement Code includes language for
an alternative provision explicitly allowing ‘‘the price
for which the services are to be rendered’’ to be con-
sidered.** And as noted earlier, the Commission on
Government Procurement recommended that the
federal government consider price, although this
recommendation has not been accepted by Congress.
The procurement of architectural and engineering
services by the federal government is prescribed in the
“*Brooks bill.”’** Located elsewhere inthe United States
Code, however, is a limitation of the fee which can be
paid for such services to 6 percent of the project cost.**
The selection of firms is thus restricted at the outset to
those willing to provide services within that 6 percent
limit. Better qualified firms able to command a higher
fee may simply abstain from federal work. As the
American Consulting Engineers Council has noted,
‘‘cost is a major consideration in any procurement
process.”’** Under the federal procedure, however, the
fee is a major consideration not for the client But only
for the provider of the services.*

No state statute goes further than Maryland’s,*’
which, while exciting the vehement objection of various
professional associations, has not, in the opinion of the
responsible state official, led to a deterioration of the
quality of professional services rendered. It has,
nowever, resulted in a significant reduction in the total
of fees paid.** This is offset, to some degree at least, by
the ume, expense, and personnel involved in a
procurement system which resembles competitive
hidding professional services. It is important to note,
however, that the professional associations in that state
do not claim that the process has led to unprofessional
or low-quality services, only that the monetary savings
are illusory when considered in light of the additional
time and manpower involved in the selection.*’

[t was precisely because there are a variety of

“*\odel Procurement Code, Commentary following Article 5-501.
+'30 USC Secuon 541 el seq.

‘3] USC Section 254 (b).

‘4 Guide 10 the Procurement of Architectural and Engineering
Services, p. 5.

“The same resujt obtains on Siate capital outlay projects, where the
ee is prescribed in advance as a percentage of the estimated con-
struction cost. See Section 50.0%5, Capital Qutlay Manual (1980).

*Md. Ann. Code Art. 41 Section 231 Nto EE. )
According to a letter from Mr. Jerome W. Klasmeier, Deputy
Secretary, Marviand Department of General Services, to Mr. Lonnie
Robbins, dated October 16, 1979, fees for design contracts for 57
“‘new construction”’ projects totalling $183 million averaged 3.92% of
:ne Toral Estimaied Construction Cost. The lowest architectural fee
~ermitted under Virginia Capital Outlay Manual is 5% (estimated
sanstruction cost exceeding S5 million), and architectural fees range
=0 to 8.85%% for projects with an estimaied construcuion cost of less
cnan $23.000. incidentally, at the time of Mr. Klasmerer's letier, the
-ost successful architectural firm under the Maryland procedure. in
-2rms of dollar volume of contracts. was a Virginia firm, the VVKR
Partnership.

sV erter from My, Emil Kordish, Consulting Engineers Council of
Marviand. to the Honorable Victor L. Craw{ord. dated November 1.

YN

techniques for securing architectural and engineering
services being utilized by public bodies across the
country that the Advisory Committee concluded it was
inappropriate to mandate for all public bodies in
Virginia a particular mode.’* The Advisory Committee
concluded that within the broad principle of com-
petition, a public body should be free to identify and
consider those factors which the public body feels are
relevant to the particular transaction. In taking this
pasition, the Advisory Committee is not endorsing the
consideration of price in the selection process for ar-
chitectural and engineering services, but rather declining
the position that all public bodies must be precluded
from access to information or techniques available to
other customers for such services. This leaves to the
public body the decision concerning what weight, if any,
to give to price, as well as the point at which price enters
into the selection process.

The last concept is the calculation of the fee to be paid
for architectural or engineering services. As noted in
House Document 36, there are a variety of ways to
determine the compensation. These include lump sum,
salary costs times a multiplier, cost plus fixed fee,
percentage of construction cost, cost per unit, and per
diem. The State has used a fee schedule for architectural
and engineering services on capital outlay projects for
many years. Recent changes fix this fee as a percentage
of an independent estimate of the cost of construction at
the preliminary plans stage.®® The Department of
Highways and Transportation, on the other hand,
usually negotiates each fee based upon the anticipated
man hours required. Each of the methods may have
some advantages, and the Advisory Committee declined
to limit public bodies in their choice.*?

The Advisory Committee concluded that within the
broad principle of competition, public bodies shouid be
free to structure different procedures for selection of
architects and engineers, and different methods of
determining their fees. This might be done in statutes
such as Section 2.1-548.1 er seq, which applies to State
capital projects. It might also be done in regulations,
directives or ordinances. Because the Advisory Com-
mittee recognized that negotiation would frequently be
the appropriate method of procurement for such
professional services, the legislation does not require a
public body 1o consider competitive sealed bidding for
professional services, thereby facilitating the use of
competitive negotiations.

*The Brooks bill has been criticized. for example, as inhibiting the

search for innovative techniques and money saving solutions. ““The
only competition permitied by the bill is the ranking of firms for one-
at-a-time negotiation, not the ranking of proposals for comparative
evaluation. This means that the blue ribbon professional firms. those
that are larger and longer established, alwavs get first crack at the
Government business.”” Remarks of Representative Chet Hotifield,
guoted in “*A-E: Competitive Price Negotiation.” Government
Executive. Vol. 12. No. 8, August, 1980.

*'Section 50.01, Capual Outlay Manual.

It should be noted. however, that if federal funds are involved. the
fee for such services cannot be esiablished as a percentage of e
constructon cost. See paragrash 12, Artachmen: O 10 OM3 Circular
A2 2 Federzl Regrster 27872 Aopysi 15,1673,



Insurance

In 1980, a bill was introduced (SB 278) which would
require competitive bidding in the procurement of
insurance. Since the procurement of insurance falls
within the scope of this study, the Advisory Committee
examined this area. It concluded that competition, but
not necessarily competitive bidding, must be present in
the procurement of insurance by public bodies.

Public bodies across the country have developed
various methods of insurance procurement. In some
areas, the public body will choose a broker or agent and
then purchase the desired insurance. Under such an
arrangement, the amount of coverages and the
coverages actually purchased are based on the
recommendations of the broker or agent. This is often
done because the public officials lack sufficient ex-
pertise to evaluate their insurance needs and then buy
appropriate insurance. This procedure has three disad-
vantages. First, the selection of the agent may be ar-
bitrary or improper, or may appear to be so. Second, as
the special grand jury observed and documented, there
are inherent dangers in allowing a vendor to control the
definition of the goods or services being provided.**
Third, even assuming good faith in the description of
needs, there is no incentive to offer lower rates, since the
public body will have no basis for comparison.

As aresult of these disadvantages, some public bodies
instituted advisory boards made up of insurance agents
to assist in the procurement process. Virginia had a
State Insurance Board,** although it had a less direct
role than similar boards at the local level. One of the
first of such boards was the Insurance Advisory
Committee of the City of Richmond. While such boards
are certainly an improvement over the arbitrary
selection of an insurance carrier, they may present both
legal and philosophical problems.

in Rhode Island, such a board was found to be
allocating the insurance contracts, and sharing the
commissions. This constituted horizontal market
allocation and an agreement not to compete in violation
of the antitrust laws.’’ In a letter of assurance to the
State Attorney General dated May 14, 1980, the agents
agreed to desist.** A similar practice is being terminated
in Maine.

Even more disturbing, however, is the apparently
common practice of sharing commissions among in-
surance agencies that furnish no insurance or services.
This began at the time insurance boards were created,
apparently to placate the agents who would not be

3Second Interim Report, Special Grand Jury of the Circuit Court of
the City of Richmond, Division 1 (1979).
ss8eciion 2.1-525 of the Code was repealed in 1980, and replaced by
Section 2.1-526.4, establishing a State Insurance Advisory Board.
sTho application submitted by agents wishing to share in commissions
on insurance for the City of Richmond contains the following:
*In applying for approval to participate in the commissions
wririen for the Citv of Richmond, 1 (we) agree to refrain from
dirz:1 solicitation of insurance and surery business from the City.””
**The Richmond, Virginia Insurance Plan,” p. 9. '
s*Leizer 1o The Honorable Dennis J. Roberts, 11, Attorney General of
the State of Rhode Isiand, from Independent Insurance Agents of
Woonsocket, dated May 14, 1980.

assured of a continuing source of revenue from sales of
their insurance.

Investigations in New York and New Jersey have
established that shared commissions in those States
found their way back to officials or political parties.*’
Recent and continuing disclosures in Virginia suggest
that the public procurement process in this State is no
more immune from impropriety. While it was beyond
the charge of this study to determine whether illegal

practices are actually occurring in Virginia, the
possibility is manifest.

s"The New Jersey Commission of Investigation found:

**Certain closed-door transactions by some officials and brokers—
commission payments for which no services were required,
cronyism, political kickbacks and other violations of the public
trust—were SO gross as to suggest outright corruption.”

*o8
*‘Instead of adopting obviously essential business-like procedures,
many localities were adhering to entrenched systems of insurance
purchase and management that promoted political and private
interests rather than the public welfare.”

L3 2]
**(These are) symbolized by the long-entrenched, improper
utilization of what is known in the insurance industry as ‘com-
mission sharing.” This term refers to the custom of splitting with
other insurance brokers portions of comrnissions received by a
primary broker as compensation for the insurance program he
sells. Such sharing of commissions became over the years a devious
patronage device utilized by controlling political regimes. The
S.C.1. inquiry revealed that primary brokers were required to
funnel portions of their commissions 10 the governing authorities
who had contracted for insurance programs. These split fees were
allocated to politically influential or subservient sub-brokers who
returned the favor in the form of political contributions. Such
sharing brokers generally provided no professional services for
their commission shares. As a result of the misuse of the com-
mission sharing process to buy political rather than professional
services, self-serving resistance developed within the political
‘establishment’ to any proposals for reforming the system. This
largely behind-the-scenes opposition to changing the status quo
remains virulent.”” Report and Recommendations of the State of
New Jersey Commission of Investigation on the Purchase and
Administration of Public Insurance Programs (April, 1980), pp.
1-2.

The New York Commission of Investigation stated:

““The SIC has concluded that a substantial number of local
governments have not set adequate guidelines for insurance
coverage nor have they adequately explored the possibility of
doing business at a sharply reduced cost. Further, numerous in-
stances exist of governmental bodies not weighing available op-
tions. All too frequently, the insurance programs have been
adopted with glaring disregard for the prudent expenditure of
1axpayers’ money. The wastefulness disclosed has not always been
based upon personal gain for public or political officials, although
such instances have certainly been found: it often is based on a
willingness to allow the status quo to continue unchecked and
unreviewed, . . .”"

s
**Local officials will have to decide whether it is more imporiant 1o
conserve the tax dollars of their constituents or to preserve
political patronage.”’

*ES
““Waste has been the ceniral issue in the investigations. The
payment of commissions to non-working insurance brokers is in
our view unacceptable, particularly in these days of economic
siringency. In each of the three inquiries conducted by the SIC. the
primary broker testified that most of the brokers performed no
necessary services on the policies for which they received com-
missions.”’ “*Insurance Commissions and Party Politics. Pa-t 111,
State of New York Commission of Investigation (1979}, po. 32-36.



Even if the practice of commission sharing in Virginia
is not yet tainted by criminality, it clearly affords a
disincentive to competition. If an agent is assured of a
share of the commission, even if he does not work or
furnishes no service or insurance coverage, he may be
satisfied not to compete. In addition, it is questionable
public policy to expend public funds in this manner.**
This practice was criticized in an editorial which ap-
peared in the Danville Bee on March 13, 1979:

Under the current system, an insurance advisory commiitee
comprised of local agents handles and places all the ciry's
insurance. Commissions from premiums are tossed into a
single pool and doled out to local agents, based on numerous
criteria, whether or not they write one line of municipal in-
surance.

Dubbed the “*Richmond Plan.” the aforementioned svstem
long has been a sore point with us. It bothers us 1o no end that
some insurance agents get a share of these substantial goodies
in return for doing nothing apart from being a breathing in-
surance agent . . .

The Richmond plan was adopted at a time when the city's
insurance business was concenirated in the hands of two or
three large local firms. The idea was to give all local agents a
piece of the action. a course of action that has worked
primarily to the benefit of the agents.

[n this day of seemingly endless increasing costs—in insurance
and evervthing else the city must buy with tax dollars—the
city's primary concern should be the best possible coverage at
the best price wherever it can be obtained . . .

It must be recognized that insurance boards them-
selves are not the problem, for they may have a
beneficial role in a competitive procurement process.
The structure of the process itself, and the way in which
the insurance advisory board is integrated into the
process. are critical. Care must be taken to avoid the
legal flaws or other inefficiencies.

In addition to avoiding the completely arbitrary
selection of an insurance agency, the use of insurance
advisory boards does provide public bodies with in-
formation and advice c¢oncerning available and
desirable coverages. In recent vears, perhaps out of a
desire to avoid reliance upon what might be perceived as
hardlv disinterested advice, many public bodies have
retained independent consultants to analyze their in-
surance needs and assist in the procurement process.
Others have emploved professional risk managers o
provide this function. Under either method, as with
proper use of an insurance advisory board, competition
can be obtained, either through competitive negotiation
or competitive sealed bids. :

The experience of Virginia localities proves that by

“*In 1979, the City of Richmond paid insurance commissions of over
$175.000. Of this toral. 25%, or less than $44.000 was actually
retained as compensition by the agents of record for the various
policics. The lnsurance Advisory Commitiee reveived 75% of the
total, amounting 1o S13.680. Of this amount. 28%, or almost
SI3.000 was expended for administrative expenses. including com-
pensation for the members and Executive Secretary of the Insurance
Advisory Commitice. as well as other persons whao actually rendered
wrvices. The balance of approxinutely $99.000 was distributed 1o
members of the so-called “Insurance Pool™ according 10 a formula
which docs not require that any insurance or service be furnished by
the recipient. In fact, many members of the “Insurance Pool™ do not

do so.

introducing competition into the procurement of in-
surance, substantial money can be saved. For example,
in 1977 the Chesapeake City Schools, following analysis
of their needs and preparation of specifications by a
consultant, used a competitive program, to purchase
more coverage than the previous year for over $100,000
less. The premium for insurance for Prince William
County was reduced by over $30,000 following a
competitive program.*® Henrico County realized savings
of 25% on the same lines of insurance by using com-
petitive bidding.

One encounters a number of arguments against an
open and competitive process for procurement of in-
surance. Perhaps the most misleading is the statement
that competition will have no effect upon price, or
“'since insurance rates are very closely controlled in
Virginia by the State Corporation Commission, a large
number of identical bids would be received with no
savings whatever.”"*® In fact, Virginia law requires prior
approval of premium rates by the State Corporation
Commission for only four lines of insurance: work-
man’s compensation, motor vehicle assigned risks, basic
property coverage and uninsured motorists coverage as
well as excess rates for a specific risk.*' In addition,
legislation permits the Commission to require the prior
filing of rates or supplementary rate information if the
Commission finds that competition is not an effective
regulator,*® but this has been done only for physician,
surgeon and other medical malpractice liabihty
coverage.*” For all other lines of insurance within its
jurisdiction, insurance companies file rates for average
commercial or personal risks. Most commercial rating
plans filed provide for variances from the otherwise
applicable premium based upon actual and/or con-
templated experience or other factors. Thus, for the
overwhelming amount of insurance purchased by public
bodies, including property damage liability, fire,
miscellaneous property, burglary and theft, personal
injury lability, fidelity and surety and motor vehicle
insurance, price competition is not precluded.

[t is sometimes claimed that insurers will refuse to
participate in a competitive process. Experience
throughout Virginia disproves that, for many public
bodies have successfully instituted competitive
procurement of insurance. A recent national survey of
municipalities  disclosed that during the years
1975-1977, over 60% of the municipalities utilized
competitive bidding programs for general liability and
automobile liability coverage.*

Some objections to competition result from the
chronic tendency 10 equate competition with com-

“Data provided with the consent of these jurisdictions by Messrs. R.
L. Fisher and Samuel Rosenthal ot Industrial Insurance Management
Corp.. the consultant rerained by those jurisdictions.

**The Richmond. Virginia Insurance Plan. p. 2.

*'Sections 18.1-220 and 38.1-279.47 of the Code.

*:Sections 38.1-279.33 and 18.1-279.40 of the Code.

*Order of Siate Corporation Commission. Case No. INS800055
{1980).

*\unicipal Liahility Insurance. Survey of Municiralities and In-
surance Companies, All Industry Reseasch Advisory Council (Mavy,
1980), p. 40,



" petitive bidding. There may be reasons why a public

body might choose the more flexible method of com-
petitive negotiation in lieu of competitive sealed bids.
These include the desire for coverage suggestions from
carriers, the recognition that the low bid may not be the
best bargain, and the difficulty of drawing uniform
specifications acceptable to all potential carriers. These
are not, however, reasons for foregoing competition.

Competition does not dictate that insurance needs be
either consolidated or fragmented. That is up to the
public body. Nor does competition require annual
contracts, with the potential for frequent adjustment to
a new carrier. The majority of municipalities seeking
competitive bids conduct such programs only once every
three years.

The Advisory Committee concluded that competition
should be the public policy in Virginia for the
procurement of insurance as it should be for all other
procurement. Accordingly the legislation does not
exempt it.

Bonds

The use of bonds for various purposes is a feature of
public procurement, especially construction. In recom-
mending consistent legislation, the Advisory Committee
felt that the fundamental purpose of each bond must be

- controlling.

A bid bond is submitted with the bid. It is a device to
ensure that the bidder, if offered the contract, will
accept and execute the contract in accordance with the
bid. The bond promises that the bidder and his surety
are jointly and severally liable for the amount of the
bond, usually about five percent of the amount of the
bid, if the bidder refuses to honor the bid upon being
tendered the contract. The bid bond contributes to the
sanctity of the system for bidding on public contracts
and leads to the certainty and reliability of bids.*’

There are a number of problems in the present
statutes relating to bid bonds. First, the statutes do not
conform to existing practices, for they require a cer-
tified check, and then allow a bid bond to be submitted
to lieu of the certified check. In practice, a bid ac-
companied by a certified check is the exception. In the
recommended legislation, the bond is required, and the
certified check is a permissible aliernative. Both are still
acceptable, but the legislation is in terms of the more
usual bid bond.

The present statutes are not consistent. Bid bonds for
highway construction bids must be for an amount
twenty percent more than the amount required if a
certified check is submitted.** For other State con-
struction contracts, the face amount of the bond need
orly be the same as the amount required if a certified
check is submitted.*” And no statute requires bid bonds
on local government construction contracts, although
they are invariably used.

The recommended legislation requires bid bonds for
bids over $25,000. This figure was chosen for several

**Newport News v. Doyle and Russell. 211 Va. 603 (1971).
**Seciion 33.1-186 of the Code.
*"Section 11-19 of the Code.

reasons. First, the General Assembly in 1980 raised the
threshoid for payment and performance bonds on local
government construction to $25,000,** and the Advisory
Committee felt that uniformity at that level for all
bonds would minimize confusion.

Second, bid bonds for lesser projects would not
.amount to a significant forfeiture, and would thus not
further the purpose of emphasizing the binding
character of the bid. Third, a level of $25,000 would
allow an area of limited risk where small and unproven
contractors could compete for public work without
securing a surety.

The legislation requires bid bonds in an amount set by
the public body. Any other form of security, such as a
certified check, would be in the same amount.

The legislation also provides that the forfeiture shall
not exceed the face of the bond or the difference be-

‘tween the bid and the next low bid, whichever is less.

This will fully protect the public body without providing
the opportunity for a windfall.

The performance bond, which is always written with
a payment bond, is clearly for the protection of public
funds. By that bond, the contractor and surety promise
to pay the sum of the bond unless there is satisfactory
performance of the contract. The legislation conforms
with the existing practice of requiring this bond in the
face amount of the contract.

Unlike the bid bond and the performance bond, the
payment bond is not primarily for the benefit of the
public body. [t is a feature of public contract law
because it is impossible to place a lien upon public
property in Virginia.*® In the private sector, a sub-
contractor, materialman or supplier can recover the cost
of work or goods in a project even if the prime con-
tractor goes bankrupt or refuses to pay. He does this by
placing a lien upon the owner’s property which
benefitted by his goods or labor.” Without the payment
bond, in which the contractor and surety agree to pay
for material and labor supplied in the performance of
the work, subcontractors, materialmen and suppliers
would bear an inordinate risk in undertaking work on
public projects.

Present provisions concerning payment and per-
formance bonds need revision. An example of the in-
consistencies was cited in the introduction to this report.
The recommended legislation standardizes the level at
which such bonds are required at $25,000, the figure
adopted by the General Assembly in 1980 for local
government construction contracts.”

In recent years, bonding requirements have been cited
as an impediment to small businesses’ participation in
public work.”? The request has been 10 raise the level at
which bonds are required. While some adjustment from
the 1977 level of $2,500 was in order, the Advisory

**Ch. 403, 1980 Acts of Assembly.

“Phitlips v. Univ. of Virginia, 97 Va. 472 (1899): Bowers v. Town of
Martinsville, 156 Va. 497 (1931).

“*Section 43-1 et seqg of the Code.

“Ch. 403, 1980 Acts of Assembly.

““See House Document 18 (1979), “*Repor: on Bendinz o Small
Businesses and Disadvaniaged Businesses.™



Committee fears that this approach is too narrow and
overlooks the fact that the purpose of the payment bond
is to protect firms providing labor and material on
public projects who cannot obtain liens on the public
property. It is not the public body which assumes the
major share of additional risk on an unbonded project;
it is those subcontractors and suppliers.

Moreover, the purpose of the bond can be achieved
simultaneously with increased access for firms without
bonding capacity and without additional expense.
Present law requires payment and performance bonds
from the general or prime contractor, but also provides
that the prime contractor must require payment bonds
from his subcontractors.” The bond that the Siate has
used for capital outlay projects for several years,”
however, and the bond published by the American
Institute of Architects’> which is widely used in the
construction industry, provide protection to the sub-
subcontractors, materialmen and suppliers. The double
bonding requirement results in additional expense
unnecessarily. It also denies firms without bending
capacity eligibility to work as subcontractors on public
work. The public purpose is fully served just by the
general contractor’s bond. Accordingly, the recom-
mended legislation deletes the double bonding re-
quirement.

As noted previously, the recommended legislation
speaks in terms of the most prevalent form of contract
security, the bond. It does provide for alternative
forms, such as a certified check or cash. It also mentions
the letter of credit, which is emerging as a very useful
tool in public contracting. The letter can be used as a
substitute form of guaranty in public contracts. It has
even been labeled a guaranty letter of credit.’® This
guaranty letter is designed to ensure that one or more
parties to a contract will perform their duties under it.
In the traditional situation, the owner of the structure
requires that the contractor give him payment and
performance bonds providing for the payment of
certain sums of money if the structure is not completed in
accordance with the contract. Under the recommended
legislation, in order to fulfill this requirement, the
contractor can procure a letter of credit stating that
upon the contractor’s failure to perform in accordance
with the agreement, the bank will pay a draft drawn on
the letter. The bank in return receives a promise from
the contractor that he will reimburse it for any ex-
penditure made under the letter of credit. The
owner/beneficiary of the letter can only draw on the
draft if it is accompanied by some certification of
noncompliance. The required documents are a matter of
contract and must be specifically stated in the letter. The
owner must strictly comply with these requirements
when attempting to collect on the draft. This cer-
tification is frequently accomplished by reducing the
rerformance sought to statements that can be certified

“'Sections 11-20 and 11-23 of the Code.

“G.S. FormE & B, CO—10.1(Rev. 2-79).

“*AlA Document A-311.

‘See Verkuil. **Bank Solvency and Guaraniy Letiers of Credi:,”” 2§
~an, L. Rev. 71641973,

by a qualified third party such as an architect. This
architect’s certificate of noncompliance would trigger
coltection under the letter.”’

In Virginia, localities frequently use letters of credit
as a security device in erosion control agreements with
subdivision contractors. The letter is also now used as a
security device by a developer under Section 15.1-466 of
the Code. The use of the letter of credit as a security
device has become so prevalent that a recent glossary of
construction terms defined the letter as:

**An alternate to the furnishing of a performance bond by a

surety where a bank issues a letter of credit to the owner as

security for the performance of the contract.” Meyer, 4
Glossary of Construction Terms, 14 Forum 924, 923 (1979).

In addition to these named devices, however, the
legislation permits any other mechanism which will
afford protections equivalent to the bonds. The thrust
of these sections is to emphasize the substance of the
purpose of contract security rather than the form of
how that purpose is achieved. This will allow flexibility
in developing innovative techniques without sacrificing
the public interest.

Remedies

Any procurement transaction offers opportunity for
conflicts or disputes between the parties. The public
procurement system must identify the major potential
conflicts, and afford some mechanism for resolving
them. This is particularly important in the public sector,
where vendors occasionally assert inherent ‘‘rights”
merely because public funds are involved. An excellent
example of this attitude is eligibility to sell to the public
body. It may come as some surprise that the United
States Supreme Court has stated:

“‘Like private individuals and businesses, the government
enjoys the unresiricted power 10 produce its own supplies, (0
determine those with whom it will deal, and 10 fix the terms
and conditions upon which it will make needed purchases . . .
it (the federal procurement siatute) was not intended to be a
bestowal of litigable rights upon those desirous of selling to the
government.”” Perkins v. Lukens Steel Co., 310 US 113 ar 12§
(1940). (emphasis added)

Notwithstanding this flat statement, reasons of public
policy have eroded this attitude, and the Advisory
Committee concluded that no vendor should be
blacklisted arbitrarily or capriciously. Accordingly, the
legislation requires that any vendor determined
ineligible to receive a public contract, whether by
disqualification (removal from bid list, suspension,
debarrment), or by refusal of prequalification (if such a
procedure exists), should receive written notice of the
reasons. The intent is not to encourage second-guessing
the decision of the public body, but to ensure that the
decision is not arbitrary or capricious. Since review of
the decision is afforded by the legislation, no hearing
need precede the decision,™ although a public body

“"See Joseph, “‘Letters of Credit—The Developing Concept and
Financing Functions,” 94 Banking L. J. 816 (19°7): Comment.
*‘Letters of Credit in Nonsale of Goods Transactions,”” 30 Bus. Law
1103 (1975).

“'See Golcterz v. Kelly, 3197 US 253 (1970), esp. footrcie fvatp. 263
“Trar Rock Ind. v. Kohi. 2834 A2d 161 (N1 1971)



; could choose to provide one. The legislation does not
* attempt to list or limit acceptable reasons for disqualifi-
cation.

A similar situation is presented when a bidder eligible
to receive public contracts is determined not to be a
responsible bidder for a particular contract. The
conflict arises only if the bidder is the apparent low
bidder. Accordingly, if an apparent low bidder is
determined not to be a responsible contractor for the
particular contract, the legislation requires that the
bidder must be provided a written statement of the
reasons for that determination. The public body is not
required, however, to furnish reasons why a proposal
submitted during competitive negotiations is not
considered the most advantageous.

Another major conflict can occur where a bidder
claims an error in the bids and seeks to be relieved of the
obligation of entering the contract. In 1971, the Virginia
Supreme Court considered such a situation where the
forfeiture of a bid bond was at stake. After recognizing
that an **obvious’’ error permitted withdrawal in most
states, the Court adopted instead the minority view:

“‘While it might seem harsh 10 hold against a bidder who has
actually made a clerical mistake in the preparation of its bid for
its refusal 10 enter into the contract awarded 1o it and 10 give a
performance bond, Doyle and Russell must be held bound by
the express provisions of its contract stating that it will not rely
on a plea of mistake for cancellation of its bid. To hold
otherwise would be to ignore the terms of the official bid form,
the provisions of the bid bond, and the purpose of requiring a
bond to accompany a bid. It would also seriously jeopardize
the sanctity of the system for bidding on public contracts and
lead 10 the uncertainty and unreliability of bids. The system
foliowed here for awarding such contracts saves the public
harmless, as well as the bidders themseives. from favoritism or
fraud in its varied forms.”” Newport News v. Doyle and
Russell, 211 Va. 603 (1971) at 608.

The following year, the General Assembly adopted
aliernative statutory procedures allowing withdrawal of
bids on construction contracts under defined conditions
when a mistake is claimed.” The Advisory Committee
suggests only relatively minor changes. Since only one
of the two procedures has been in common use, the
proposed legislation omits the other procedure. It also
perniits a public body to establish a similar procedure
for bids for other than construction contracts.

The Advisory Committee recognized that any
procedure affords the opportunity for improper
withdrawal. Under the retained procedure, a bidder
could gather with other bidders after submission of
bids, compare bids, doctor the working papers, and still
submit them prior to the formal opening of bids. A
claim for withdrawal under such circumstances would
be difficult to detect. On the other hand, the procedure
has been invoked only rarely on the State construction
contracts to which it applies.

One of the most common conflicts in public con-
tracting is an argument over the award of a contract. As
noted above, the traditional position is that even
siatutes requiring competitive bidding confer no rights

“section 11-20.2 of the Code.

upon the bidders. As the West Virginia Supreme Court
noted:

“Sratutes and ordinances of this type are enacted for the

benefit of the public. 10 protect public coffers, and confer no

rights upon individual comtractors.” Pioneer Co. v. Hut-

chinson, 220 SE 2d 894 (W. Va. [975).

And it is essential that the public official be free to
exercise judgment and discretion in procurement
decisions. But if such decisions are not subject to some
sort of review, allegations of capricious or criminal
conduct are inevitable and both vendor confidence and
public confidence in the fairness of the decision will
suffer. Thus, the legislation codifies and makes ap-
plicable to all public bodies the holding of Taylor v.
County Board, 189 Va. 472 (1949):

“When the decision of the authorities is based upon a fair and

honest exercise of their discretion. it will not be interferred with

by the courts. even if erroneous. Couris do not in such cases

substitute their judgment {or the judement of the body to

which the decision is confided. Interference by the court is
limited 1o cases in which the public body has proceeded illegally

or acted arbitrarily or fraudulendy.”

The last major category of conflicts are dispuies
which arise during performance of a contract. Unlike
the other conflicts, this has an obvious counterpart in
the private sector, where disputing parties may negotiate
a resolution, agree to the assistance of a disinterested
party, or litigate in a court of law.

To define the dispute., a public body must 1ake a
position on 2 claim, and communicate that position 10
the contractor. The legislation does noi specify this
internal procedure, which could be as simple as an
exchange of letters, or if the public body felt 1t
necessary, more detailed. Thus, the Advisory Com-
mittee left in place existing legislation for highway
construction claims*® but is not mandanng such a
procedure for other public bodies.

The emphasis in the legislation is upon prompt
identification and disposition of contractual claims. For
that reason, the legislation requires submission of
claims no later than 60 days after final payment. Ac-
ceptance of the final payment will not waive claims. The
legislation does provide that pendency of claims shall
not delay payments of amounts agreed due in the final
payment.

For all of the above conflicts, one recourse is always
available: filing suit. In addition, the legislation
authorizes (but does not mandate) any public body to
establish an administrative appeals process. To prevent
the administrative appeal process from becomng, or
being perceived as unfair or burdensome to contractors.
no contractor is required to exhaust the procedure
before filing suit (although if the administrative appeal
process 1s invoked by a contractor. it must be completed
before a suit is filed unless the public body agrees
otherwise). The factual findings are conclusive, thus
ensuring that the process does not merely become a
rehearsal for a trial. In order for the factual findings 0
be conclusive, however. the admimstrative appeal

sQection 33 1-386 e sec



process adopted by the public body must provide for a
hearing before a disinterested person or panel, the
opportunity to present pertinent information, and a
written decision. Either party to the contract can initiate
judicial review of the decision, which is confined to the
issues of law.

The legislation also specifies the reliet available if it is
determined that the public body acted improperly.
Again, it must be remembered that legislation requiring
competition is intended primarily to benefit the public,
not the bidders. Thus, monetary damages have gener-
ally not been awarded in disputes over eligiblity of bid-
Jers or awards of contracts. As stated by one court:

“Such a statutory provision enacted as a prolection to the
(municipal) corporation cannot be used to make a disobedicnce
of its provisions by the municipal officers a double source of
punishment 1o the municipality. 1 the plaintiff is right in its
contention then a disobedience of the provisions of the statute
will make the municipality pay the difference between the
lowest bid and the bid for which the contract is madce, and also
the profit 1hai the lowest responsible bidder wouid have made
if the statute had not been violated. But such is not the purpose
of ihe charter provision . . . the statue was not enacted for the
benefit of the plaintff, and he cannot recover by reason of its
provision. (citation omitted), Molloy v. City of New
Rochelle,” 198 N.Y. 402, 92 NE 94 (1910).

This proposed legislation, however, makes a major
exception in two instances. If a public body determines
that a bidder is not a responsible bidder, and awards the
contract to another bidder, and it is subsequently
Jdetemined that the determination of non-responsibility
was arbitrary and capricious, the bidder is entitled to the
cost of preparation of the bid, but not projected or
anticipated profits or the costs of appeal. Similar relief
is available if an award is made to another bidder, and it
is subsequently determined that the award was arbitrary
and capricious and should have been made to the
protesting bidder,

This course was selected for several reasons. First,
where the contract has been awarded and accepted in
zood faith,*” and another contractor has begun per-
formance. it would be manifestly unfair to declare that
vontract void. On the other hand, the vigilance of
vendors is the best mechanism for policing a public
rrocurement system, and some effort to make them
whole without encouraging frivolous appeals from
disgruntled vendors is appropriate.

COMMENT

Although the Advisory Commiitee’s recommendation does
nat siatutonly address the creation of an appeal board or panel
Tor Stare government in a mandatory sense, such a panel will be
~reated for the Department of General Services with respect 10
2l procurement executed by that Department. Such a board or
nanel wil be comprised of persons within the privare and public
‘ectors having demonstrated capabilities and expertise in
frocursment, public contracts, and public contract law. We
rlt‘c.\mmcnd such a requirement for the Depariment of General
Services be mandated statutorily. In accordance with the
fTcommendation of the Advisory Commitiee, this leaves the

»ethat “arbitrary and capricious” is not a synonym for bad faith.

‘“ st Sacings and Trust Co. v. Milwaukee County, 148 NW 22
PR 92 Unin, of Miami v. Militana. 184 So 2d 701 (Fla. App.

Tan)

creation of such a panel or board to the discretion of the local
governing body for the political subdivisions.

Charles B. Walker
Secretary of Administration
and Finance ‘

The legislation does not include several features urged
upon the Advisory Committee. Some persons suggested
that this legislation should create a special pane! to hear
all public contract disputes, similar to the Boards of
Contract Appeals used by the federal government. In
support of this feature, it was argued that this would be
an efficient way to dispose of public contract disputes,
and that it would resulit in a panel whose members had
considerable expertise in public contract law.*?

The Advisory Committee declined this suggestion for
several reasons. First, except insofar as the legislature
specifies differences, public contracts are controlled by
the same body of law applicable to other contracts.”’
There are insufficient differences to warrant establish-
ing a special tribunal. Moreover, the existence of a
special tribunal might even tend to unnecessarily in-
crease the differences between public and private
contracts. Second, the Advisory Committee concluded
that there was an insufficient volume of public contract
disputes to warrant the expense of creating and
operating such an agency. Third, the Advisory Com-
mittee had no indication that the Circuit Courts were
incompetent or unable to handle public contract cases,
and was loathe to recommend something which could be
interpreted as a lack of faith in their performance.

The Advisory Committee was also urged, in lieu of
recommending establishing a special tribunal, to specify
several Circuit Courts around the State in which all
public contract disputes would be litigated. The Ad-
visory Committee concluded that this was more a
question of venue than of procurement policy, and that
the General Assembly had addressed this to its satisfac-
tion in the revision of Title 8.01 in 1977.

Differences With The Model Procurement Code

In developing the proposed legislation, the Advisory
Committee relied heavily upon the Model Procurement
Code published by the American Bar Association. The
Model Procurement Code is described by its authors as
a ‘“‘model” rather than a ‘“‘uniform’’ statute, which
means that jurisdictions are encouraged to adapt its
provisions, rather than adopt them verbatim. Many
features of the proposed legislation are clearly derived
from the Model Procurement Code. For example, the
description of various procurement methods and many
of the ethics provisions are based on MPC sections.
Since the Advisory Committee did not conclude that

**The Model Procurement Code contains optional provisions creating

such a Procurement Appeals Board, made up of at least three Jawyers.
It is described as a full-time body. See Section 9-501 er seq.

“)In fact, some major contract cases in Virginia arose in the public
sector, but that was not a factor in the decisions. See, for exampie,
VMI v. King, 217 Va. 751 {1977) (obligations of archirect to owner.
statute of limitations); Valley Landscape Co. v. Rolland. 218 Va. 257
{(1977) (relationship of architect 10 contracter); Ranger Const. Co. +.
Prince William County School Board, 60§ F2d 1298 {1979) (cfaims for
auttorney’s fees in construction litigation).



Virginia should adopt the MPC verbatim, however, it
would be appropriate to identify some of the major
differences.

Article 2 of the Model Procurement Code prescribes a
procurement organization. It provides that the Chief
Procurement Officer shall ‘‘procure or supervise the
procurement of all supplies, services, and construction
needed by the State.”’** Even where the legislature
exempts procurement through the Chief Procurement
Officer, the transaction still must be in accordance with
regulations promulgated by the Procurement Policy
Office.*s The proposed Ilegislation contains no
analogous provisions. -

At the State level in Virginia, there are three major
procurement agencies. The Division of Purchases and
Supply of the Department of General Services is the
centralized purchasing agency for goods, and also
promulgates the rules and regulations for the purchase
of goods not requisitioned through it. The Division of
Engineering and Buildings of the Department of
General Services assists in the administration of capital
outlay construction, and promulgates rules and
regulations for the procurement of architects and
engineers for capital projects. The agency or institution
to which the funds are appropriated is the party to these
contracts. The Department of Highways and Trans-
poriation procures highway construction and related
materials and equipment. In addition to these three
agencies, the Department of Alcoholic Beverage Con-
trol purchases alcoholic beverages.

The Advisory Committee concluded that this division
of responsibility was logical and appropriate, and that
there was no reason to consolidate the procurement of
these disparate items. Capital outlay construction is not
*‘zentralized.”” The process itself was the subject of a
recent JLARC study, which, while recommending
improvements in administration, refrained from
suggesting that a central agency act as the owner in all
capital outlay construction.’® For several reasons, not
the least of which would be the cost and manpower
requirements with minimal offsetting benefits, the
Advisory Committee shares that view.

With the exception of architectural and engineering
services for capital projects, no statute provides central
control over the procurement of services. Considering
the variety of such services, which range from janitorial
or gardening work through elevator or boiler main-
tenance to auditing or other professional services, the
Advisory Committee rejects the notion that a single
agency could or should be charged with procuring such
services for other agencies.’” Where uniform im-
plementing policies are required, they can be effectively
supplied through Administration and Finance Direc-
tives.**

#\{PC Section 2-204.
"NPC Section 2-303.
*:-Operational Review: The Capital Outlay Process in Virginia,’

Jo:nt Legisiative Audit and Review Commission (1978).
*"The Joint Legislative Audit and Review Commussion has apparently

reached a similar conclusion. “Management and Use of Consultanis

By State Agencies” (1980), p. 17.
**See. e.2., Adminisiration and Finance Directives 2-80 and 4-80.

The proposed legislation concentrates on ‘‘how’’ not
**who.”” Centralized procurement remains the rule
wherever the General Assembly has mandated it, as it
has for the purchase of materials, equipment, supplies
and printing for State agencies*® and for goods for

-counties.®®

Central to Article 2 of the MPC is a separation of
policy making and operational functions. Accordingly,
the MPC creates a Procurement Policy Office which
adopts the regulations that the Office of the Chief
Procurement Officer must follow. The Advisory
Committee rejected this departure from the traditional
notion of administrative law in which an agency, within
standards contained in the legislation, adopts im-
plementing regulations and then enforces and abides by
those regulations. This notion is embodied in the
Administrative Process Act, Section 9-6.14:1 er seq of
the Code. It ensures that the public officials are fully
accountable, and are wholeheartedly committed to the
letier and spirit of the regulations. This is as important
in procurement as in any other area. A separate board
does not necessarily insulate the procurement process
from improper influences. In fact, an argument can be
made that it could facilitate improper influence.

Finally, the Advisory Committee is satisfied that a
mechanism exists for any necessary coordination of
State procurement policy. The Governor, his cabinet,
and the responsible agency heads appointed by him can
certainly formulate policy as effectively as a new
‘‘superboard.”

For some political subdivisions of the Siate, the MPC
suggested organization appears unnecessarily ornate.
The Advisory Committee felt that to mandate a
procurement organization for localities would generate
resentrnent, and would deflect attention from the more
important policies articulated in the legislation. It was
also mindful that a focus on organization at the expense
of the procurement policies resulted in many of the
deficiencies in the present law.

The Model Procurement Code describes one method
of source selection as ‘‘competitive sealed proposals.”’
It separately describes two similar procedures, one for
most professional services and the other for ar-
chitectural and engineering services.”' The legislation
recommended by the Advisory Committee consolidates
all three methods into one, and describes it as ‘‘com-
petitive negotiation.”’

The term ‘‘competitive sealed proposals’™ was
rejected because it seemed likely to be confused with
competitive sealed bidding.’? ‘‘Competitive negotia-
tion’’ was selected because it emphasizes the role of
competition while connoting the flexibility inherent in a
negotiating process. It is also a term readily understood
in both the purchasing and construction communities.*’
**Section 2.1-440 of the Code.

*°Section 15.1-107 of the Code.

»"MPC Sections 3-203, 3-207, 5-501.

**Ironically, early drafts of the Model Procuremen: Code uscd the
term ‘‘competitive negotation.”’ See Preliminary Working Pzrers
Nos. 1 and 2.

"1See Council of State Governments, Stare and Locai Governreal
Purchasing {1975}, at p. 6.6: American Consulting Engineers Coundi,



Throughout the recommended legislation, the Ad-
visory Commitiee sought flexibility. It felt that the
MPC approach, which mandated slightly different
forms of competitive negotiation depending upon what
was being procured, unnecessarily limited public bodies
in developing innovative and responsive procurement
methods. The fundamental guideline of competition,
rather than the details of the procedure, should be the
touchstone.

The Model Procurement Code was heavily influenced
by the federal procurement system. Some features of
that system, however, are less desirable at the State and
local level. The volume of federal procurement, both in
dollars and numbers of transactions, may warrant a
quasi-judicial process for resolving disputes. The MPC
suggests such a process, featuring a Procurement
Appeals Board. There is no indication that there is
anywhere near the necessary volume of public contract
cases or disputes in Virginia to justify the expense of
establishing such a body in Virginia. A number of other
entities included in the MPC were omitted for similar
reasons. These include a Procurement Adwvisory
Council, Procurement Instituie, and Ethics Com-
mission.

Ethics

The Advisory Committee approached the matter of
ethics in public procurement with a candid recognition
of the limitations of such legislation. Whenever greed is
more powerful than honor, there will be those who will
violate a statute, and even the most draconian penalty is
a surmountable deterrent. Nevertheless, statutes should
define unacceptable conduct, both of public employees
and those who accept public funds as vendors and
contractors.

The Advisory Committee adopted two positions at
the outset. First, because of the extraordinary trust and
responsibility exercised by public officials conducting
procurement transactions, and because of the legitimate
expectation by the public that this trust and respon-
sibility be exercised properly, the statute should describe
a higher standard of conduct for procurement officials
than for public employees generally. Procurement
officials, like Caesar’s wife, must avoid even the ap-
pearance of impropriety.

Second, the Advisory Committee decided that rather
than attempt to consolidate all provisions with ap-
plication in a procurement context, it would recommend
legislation to fill the voids or deficiencies under existing
legisltation. In other words, the recommended legislation
is an overlay; it supplements but does not supersede
existing legisiation which is located other places in the
Code.

Two such statutes deserve special mention. Both were
enacted in 1980. The Virginia Governmental Frauds Act
(Section 18.2-498.1 er seq) and a statute outlawing
combinations to rig bids submitted 1o public bodies
(Section 59.1-68.6 et seq) filled huge gaps in the

A Guide to the Procurement of Architectural and Engineering Ser-
vices. 11 is also the 1erm used in Attachment O 10 OMB Circular
A-102.

procurement laws of this State.

The Virginia Conflict of Interest Act applies to all
public officials and employees. Some conduct which is
not forbidden under that Act is clearly unacceptable for
purchasing officials. For example, aggregate annual
income of less than $5,000 from a firm or business is not
deemed to be a ‘“‘material financial interest.”” A
purchasing official could select a firm from which he
would receive up to $5,000, and could be successfully
prosecuted only if it could be proved that this sum was
*“for services performed within the scope of his official
duties’** or was a gift ‘“‘that might reasonably tend to
influence him in the discharge of his duties.”””* The
words are high sounding, but easily evaded.

The recommended legislation differs in several im-
portant respects from the approach of the Conflict of
Interest Act. First, it uses the term ‘‘pecuniary interest”’
which is more encompassing than ‘‘material financial
interest.”’ Second, unlike the Conflict of Interest Act,
the recommended legislation does not prohibit certain
contracts. It prohibits knowing participation in a
procurement transaction on behalf of the public body
by a public employee having a pecuniary interest in a
contract. Thus, if an employee or official with a
pecuniary interest in a firm seeking public business
abstains or disqualifies himself, the public body is free
10 contract with that firm (unless the Conflict of Interest
Act prohibits the contract, of course).

Nothing shakes confidence in public procurement as
quickly as the disclosure that vendors or contractors
provide gifts or special privileges to procurement of-
ficials.’” The general prohibitions, which require proof
of intent or tendency to influence an official act, are
simply too lax for public procurement. The recom-
mended legislation prohibits solicitation or acceptance
of gifts of more than nominal or minimal value. Each
public body could, in its internal rules, amplify this
provision. The Advisory Committee felt that each
public body should have the opportunity to define the
precise threshold.

The special grand jury recommended that legislation
restrict the employment of former purchasing of-
ficials.” The Model Procurement Code contains such
restrictions.” The Advisory Committee concluded,
however, that such restrictions unnecessarily curtailed
the employment opportunities of a class of public
employees, while the same purpose could be achieved by
disclosure.

The recommended legislation also explicitly prohibits
kickbacks and other improper payments involving
public contracts.

**Section 2.1-348(f)(2) of the Code.

**Section 2.1-349(a)(4) of the Code.

**Section 2.1-351(c) of the Code.

*"**In the private sector, this kind of vendor conduct would amount to
nothing more than good salesmanship. However, this same conduct
cannot be viewed so benignly in the public sector, where the govern-
mental market is supposed to be open to all businessmen on equal
terms,’” Fourth Interim Report, Special Grand Jury, p. 12.

**Fourih Interim Report, Special Grand Jury, p. §.

"*MPC Section 12-208.



Fonclusion

. The legislation recommended by the Advisory
Committee will not make public procurement immune
from wrongdoing. No dictate yet, inciuding the Ten
Commandments, has accomplished that. The integrity
of public purchasing depends not upon laws but upon
people, both the public officials and those who seek to
provide goods, services, insurance and construction to
government. The most that legislation can do is ar-
ticulate the policies and standards which the collective
representatives of the citizenry believe should be im-

plemented, and 1o specify certain safeguards.

This legislation is admittedly broad. The variety of
public bodies in Virginia, the range of goods, services,
insurance, and construction needed by those bodies,
and the desire 10 provide those bodies the ability to
develop responsive techniques made that necessary. The
legislation does, however, provide a comprehensive
uniform framework for public procurement at every
level, and clearly establishes competition as the
hallmark of public procurement in Virginia.
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2426 McRae Road
Bon Air, Virginia 23235
September 15, 1980

Mr. H. Douglas Hamner, Jr.
Commonwealth of Virginia
Department of General Services
209 North Ninth Street
Richmond, Virginia 23219

Dear Doug:

In accordance with your memorandum, I am attaching a Minority Report
on certain problems in the procurement study.

It will be appreciated if you would include these comments as a
part of the final report.

It has been a pleasure working with you on this study and it is
believed that the General Assembly will adopt a version that will benefit
the overall purchasing program in the State.

Sincerely yours,
L4/
T. Ash?z/ﬁgéhy



~ MINORITY REPORT ON CERTAIN RECOMMENDATIONS CONTAINED IN THE VIRGINIA
PROCUREMENT LAW STUDY

At the conclusion of the introduction to this report is a statement reading
"this legislation is admittedly broad", therefore, I wish to object to three
recommendations that are not in the best interest of public procurement and if
adopted, can only result in huge unnecessary expenditures of public funds.

S11-37 (e) Award to the lowest responsive and responsible bidder. When so provided
in the invitation to Bid, awards may be made to more than one bidder.
In my opinion, there is no place in a competitive program for multiple
awards. The user preference simply means that the user can choose the
highest priced item of the multiple bidders, if desired.

Presumably, this type of award is patterned after the Federal procure-
ment program and a recent report involving the GSA purchasing scandal
cited that the multiple award program was one of the two most abused
areas. Such an abuse is readily perceptible and leads to higher cost.

S11-41 (b) Upon a determination in writing that competitive sealed bidding is
either not practicable or not advantageous to the public, goods,
services, insurance or construction may be procured by competitive
negotiation.

Senate Bill 278 introduced in the 1980 General Assembly would have
required competitive bidding in the procurement of insurance. I
wholeheartedly concur with this concept. That mandatory purchase

of insurance by competitive bidding would save the tax payers of the
Commonwealth thousands of dollars annually.

Several examples of savings through the competitive bidding of
“insurance were cited in this report. Also, the Department of Highways
and Transportation has purchased its insurance requirements on a
competitive sealed bid basis for more than 30 years. The award is
made to the firm submitting the lowest bid meeting all requirements
of the specifications. A review of the Highway Department's records
on insurance purchases will substantiate that thousands of dollars

are saved each year by a competitive bidding insurance program.

Therefore, I could not concur to any other method for a public body
to purchase its insurance needs.

S11-41 (e) If adopted in writing, a public body may establish purchase procedures
not requiring competitive sealed bids or competitive negotiation for
single or term contracts not expected to exceed $10,000, provided,
however, that such small purchase procedures will provide for competition
wherever practicable.

I do not consider an amount under $10,000 to be a “"small" purchase.
$9,999 will buy a 1ot of pencils and will also purchase a car or truck.
Such a purchase with public funds on a non-competitive basis, in my
opinion, is a violation of the public trust.




Excluding purchases under $10,000 would cost the tax payers of the
Commonwealth millijons of dollars each year and can only lead to
favoritism and collusion.

The Department of Highways and Transportation is the largest dollar
volume purchaser of all State agencies. Their purchases exceed
$135,000,000 annually for equipment, material and supplies for its
own agency and for other State agencies. Highway Commission policy
requires that all purchases exceeding $500 must be made on a
competitive sealed bid basis. This program has literally saved the
Department and the other agencies for whom they purchase, thousands
of dollars annually. Further, the Highway Department has a firm
policy for purchases up to the $500 reguired for sealed bids.

Consequently, I cannot support an exclusion from competitive bidding
a sum that would exceed $1,000 and preferably it should be $500.

To do so is an unwise and costly expenditure of our tax dollars for
which there is no justification.

S “~
T. Ashby Newby -
Coymfttee Memb
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Mr. Doug Hamner

618 9th Street

Office Building
Richmond, Virginia 23219

Re: Procurement Law Study
Dear Mr. Hamner:

| am responding to your letter of September 8, 1980, in which you
indicate minority reports must be submitted by September {9, 1980.

Before getting to my suggestions, | would first like to compliment
Bob Kyle on the outstanding job he did as the leader of our group. |
doubt he will ever get the recognition he deserves for his efforts on this
project.

My suggestions for changes are in the area of dispute resolution.
Section 11-70(e) as now written provides, "A contractor may bring an
action involving a contract dispute with a public body in the appropriate
Circuit Court.”

| see two problems with the above-quoted provision. First, with
regard to the venue of dispute litigation, | believe it would be fair and
equitable for the Department of Highways and Transportation to be
treated the same as the rest of the state's contracting agencies. By
virtue of §33.1-387 of the Virginia Code, the Department of Highways and
Transportation is the only contracting agency in Virginia that requires a
contractor to litigate its claim in the Circuit Court of the City of Richmond
by trial without a jury.

At best, this distinction between the Department of Highways and
the other state agencies is uncalled for. At worst, this distinction may
result in a denial of due process. It is feasible that the cost of litigating
a claim in Richmond could be so prohibitive that a contractor would give
up a valid claim.



¢
RocovicH, DEcHow. PARVIN & WiLsoN,. P. C.

The legislature very aptly stated the intent of the venue chapter in
§8.01-256 of the Virginia Code. There, the legisiature indicated that
convenience of the parties and witnesses and the administration of justice
without delay and prejudice were the factors considered in drafting the
venue chapter. In highway claims, even the primary highway department
witnesses reside near the site of the work and not in Richmond.

As | understand it, the Department argues that claims against it are
quite complicated and for that reason they should be litigated in only one

circuit court and decided by a judge and not a jury. | concur in the
Department’s view that construction claims are complex. In fact, | think
the state will eventually discover that major building construction claims
are far more complex than highway construction claims. However, | feel

complexity of the claims should have little bearing on an appropriate
venue to try the case.

Based on the foregoing, | hope that the Secretary of Administration
will recommend that §33.1-387 be repealed. '

As you know, my second concern is over litigation of claims by and
against the state or local government before "hometown” juries. This is a
potential problem for two reasons. In many instances the potential jurors
may have a monetary interest in the outcome of the litigation. If the local
governmental body loses, public money must be used to pay the claim.
Thus, there is a chance of the jurors being biased against the contractor.
| have found that city, county and town attorneys use the threat of a
"local” jury trial to their great advantage in dealing with contractors. On
the other side, when a state agency is forced to litigate in a contractor's
backyard, the potential influence of the contractor on the local jury could
potentially affect the outcome of the case.

Second, a potential problem exists because construction contract
claims can be so complex that a jury gets confused and pays little
attention to the evidence. An article in the September 22, 1980 issue of
"Business Week" outlines the problem. | believe it is in the government's
and the contractor’'s best interest to have qualified people decide the facts
in these cases.

| have given considerable thought on the best way to eliminate the
potential problems of prejudice and confusion. As you know, at one time |
felt that a board of contract appeals would be the best approach. This is
the method the federal government uses. Almost all of the state and local
government members of our group opposed the board approach because of
its cost to the state.

After the objections were raised by the other members, | gave this
matter more thought. | have concluded that when a party requests a
jury, a fair approach would be to contractually require that it shall be a
"Blue Ribbon" jury as provided for in §8.01-359(D) of the Virginia Code.
Such juries are usually composed of experts in the field and are called
upon to decide the complex factual questions which arise. These expert
juries reduce the time necessary to try the case and they are more likely
to reach the correct conclusions.



RocovicH. DEcHow. PARVIN & WiLsoN. P. C.

In conclusion, | feel the advisory group did an excellent job under
the leadership of Bob Kyle. | hope the Secretary of Administration will
consider the two suggestions | have outlined above.

Very truly yours,

ROCOVICH, DECHOW, PARVIN & WILSON, P.C.

Slf W s,

Cordell M. Parvin

CMP/Ip



LEGISLATION



Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding in Title 11 a
chapter numbered 7, consisting of sections numbered 11-35
through 11-80, as follows:



S11-35

S11-36

S11-37

Chapter 7 of Title 11
ARTICLE I -~ General Provisions

Title, Purpose. (a) This chapter may be cited as the Virginia
Public Procurement Act.

(b) The purpose of this Act is to enunciate within this chapter
the public policies pertaining to governmental procurement from
nongovernmental sources. This chapter shall repeal and super-

sede all charter provisions, local ordinances, and regqulations
inconsistent with this chapter.

{c) The provisions of this chapter shall not apply to those
contracts entered into prior to July 1, 1981, which shall
continue to be governed by the laws in effect at the time those
contracts were executed.

Implementation. This chapter may be implemented by ordinances
or requlations consistent with this act promulgated by any

public body empowered by law to undertake the activities des-
cribed in this chapter. Any such public body may act by and

through its duly designated or authorized officers _or
emplovees.

The goal of this chapter is to articulate fundamental
policies, not details. Substantial implementation will be
required in order for each public body to apply these
policies to its unique situations. This will, bhowever,
permit necessary flexibility.

Definitions. The words defined in this section shall have the
eanin orth below thij
(1.) Competitive Sealed Bidding is a method of contractor
selection including the following elements:

(a) Issuance of a written Invitation to Bid containing or
incorporating by reference the specifications and
contractual terms and. conditions applicable to the
procurement. Wwhen it is impractical to initially
prepare a purchase description to_ support an award
based on price, an Invitation to Bid may be issued
requesting the submission of unpriced offers to be
followed by an Invitation to Bid limited to those
bidders whose offers have been qualified under the
criteria set forth in the first solicitation.

The second sentence recognizes two-step bidding,
which is a useful variation on the traditional
method of competitive bidding.

(b) Public notice of the Invitation to Bid at least ten
days prior to the date set for receipt of bids by
posting in a designated public area or publication in
a newspaper of general circulation or both. In
addition, bids may be solicited directly from po-
tential contractors.

{(c) Public opening and announcement of all bids received.

(d) Evaluation of bids based upon the requirements set
forth in the Invitation, which may include special
qualifications of potential contractors, 1life cvcle
costing, value analysis, and other criteria to de-




termine acceptability such as inspection, testing,
quality, workmanship, delivery, and suitability for a

particular purpose.

It may be necessary to define the qualifications
of potential .contractors, e.g. by requiring
experience in work similar to that being bid
(See Report of the Attorney General (1972-1973)
at p.107), the ability to provide service prompt-
ly, or other unique capabilities. The emphasis
is upon identifying such factors at the outset,
in the Invitation to Bid. Evaluation of bids
should not be a rote exercise. It should in-
clude value analysis or 1life cycle costing,
which allows the public body to consider not
just the initial outlay .but the total cost.

(e) Award to the lowest responsive and responsible bid-
der. When so provided in the Invitation to Bid,
awards may be made to more than one bidder.

The second sentence authorizes a multiple award
after a competitive program. This might include
awards on a regional basis, the division of
total requirements among several firms, or an
effort to allow user preference or vendor ser-
vice to be considered during the term of a
contract.

2.) Competitive Negotiation is a method of contractor se-
lection including the following elements:

(a)_ Issuance of a written Request for Proposal indicating
in _general terms that which is sought to be procured,
specifying the evaluation factors to be used, and
containing or incorporating by reference the other
applicable ~contractual terms and conditions.

(b) Public notice of the Request for Proposal at least
ten days prior to the date set for receipt of pro-
posals byApostlng in a designated public area or pub-
lication in a newspaper of general circulation, or
both. In addition, proposals may be solicited direct-
ly from potential contractors.

(c) Optional discussion or negotiation with each re-
sponsible offeror determined to have submitted _a
proposal reasonably susceptible of being selected for
award. A public body may also use a contractor
selection process involving multiple rounds of com-
petition.

(d) _Award to the offeror whose proposal is determined in
writing to be the most advantageous, taking 1nto
consideration the evaluation factors set forth in the
Request for Proposal.

The essence of competitive negotiation is com-
parison of proposals from several offerors. It
differs from competitive bidding in several
important respects. First, while price may be
a factor, it is not necessarily the determin-
ative factor, since quality, service, ex-
perience, time of performance or other factors



may be sufficient justification for entering a
contract for more than the lowest proposal.
These factors are identified in the Request for
Proposal. Second, the specifications are not
as detailed, since the purpose is to solicit a
variety of approaches or alternatives. Third,
this method envisions face-to-face discussions
and npegotiation, unlike competitive bidding
where there is no opportunity for such inter-
action.

“This definition allows the public body to de-
termine the weight to be given to all factors
in the selection process. It is a flexible
procedure, since cost may be designated as a
major or minor factor. One major objective of
this procedure would be to ensure access to
consideration for public work upon known cri-
teria.

There are many ways under this procedure to
place cost in the proper perspective if the
public body wishes to minimize the role of
price in the selection process. For example,
prices could be received in a separate envelope
which would not be opened until selection of
the best qualified offeror had occurred, and
the award made to the best qualified offeror if
the price submitted was reasonable. A Request
for Proposal might state that the award would
depend upon negotiation of a reasonable fee
with the offeror making the proposal most ad-
vantageous to the public body. A public body
might establish a fee schedule or contract sum
in advance, which would remove price as a
factor in selecting among those persons or
firms submitting proposals.

Construction under fixed price design-build and
construction management contracts are forms of
competitive uegotiation. The procedure for
selection of architects, engineers and land
surveyors for State capital projects as set
forth in Section 2.1-548.1 et seq is also a
form of competitive megotiation.

Unlike the Model Procurement Code, this chapter
consolidates all competitive negotiation into
one provision, rather than prescribing slightly
different procedures for architects and engi-

neers, for other professional services, and for

any other applications. Because this defi-
nition specifies fundamentals rather than
details, public bodies may adopt different pre-
cedures for various procurements as long as
they are consistent with these fundamentals.

33



(3.)

(5.)

Public Body shall mean any legislative, executive or
Judicial body, agency, office, department, authority,
post, commission, committee, institution, board or po-
Jitical subdivision created by law to exercise Some SOV-
erelgn power or to perform some governmental duty, and
empowered by law to undertake the activities described in
this Chapter.

This Chapter, in and of itself, does not authorize a
public body to enter into contracts. That power
would be conferred in enabling legislation. If a
public body has the power to enter into contracts,
the power must be exercised in accordance with this
Chapter.

Goods includes all material, equipment, supplies, print-
ing, and automated data processing hardware and software.

This is based on the former language in the State
purchasing statutes, plus a reference to ADP hardware
and software.

Construction includes building, altering, repaliring,
improving, or demolishing any structure, building or
highway, and any draining, dredging, excavation, grading,
or similar work upon real property.

This is a combination of the Model Procurement Code
definition and former Section 11-17 of the Code.

Services includes any work performed by an independent
contractor wherein the service rendered does not consist
primarily of acquisition of equipment or materials or the
rental of equipment, materials and supplies.

This is derived from the North Carolina definition.
The definition of '"contractual services" in former
Section 15.1-106 of the Code was too limited. It
referred to utility services available in most ino-
stances from only one source, frequently at pre-
scribed rates. Since this definition includes only
work performed by an independent contractor, other
employment agreements are not within the purview of
this Chapter.

Professional services includes work performed by an in-
dependent contractor within the scope of the practice of
accounting, architecture, land surveying, law, medicine,
optometry, or professional engineering.

Responsive Bidder means a person who has submitted a bid
which conforms in all material respects to the Invitation
to Bid.

Responsible Bidder or offeror means a person who has the
capability in all respects to perform fully the contract
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requirements, and the integrity and reliability which will
assure qgood faith performance, and who has been pre-
qualified, if required.

This definition allows the public body to conmsider
integrity and reliability as well as capability. It
is derived from the MPC definition, but recognizes
that prequalification, if required by the public
body, is essential to a determination that the bidder
is responsible.

(10.) Informality means a minor defect or variation of a bid or
proposal from the exact requirements of the Invitation to
Bid or Request for Proposal which does not affect the
price, quality, quantity, or delivery schedule for the
goods, services or construction being procured.

This definition was suggested by the Attorney
General's Office and is consistent with three opin-
ions of the Attorney General. See Reports of the
Attorney General (1969-1970) at p. 67; (1969-1970) at
p. 215; and (1978-1979) at p. 58.

S11-38 [Reserved.]

S11-39 Compliance with conditions on federal grants or contracts.
Where a procurement transaction 1nvolves the expenditure of
federal assistance or contract funds, the receipt of which is
conditioned upon compliance with mandatory requirements in
federal laws or requlations not 1in conformance with the pro-
visions of this chapter, a public body may comply with such
federal requirements notwithstanding the provisions of this
chapter only upon the written determination of the Governor, in
the case of State agencies, or the governing body, in the case
of political subdivisions, that acceptance of the grant or
contract funds under the applicable conditions is in the public
interest. Such determination shall state the specific_ pro-
vision of this chapter in conflict with the conditions of the
grant or contract.

This provision does not address the situation where the
Supremacy Clause in the United States Constitution allows
a federal law to supplant a contrary State law. Rather,
it addresses the situation where the federal government
conditions its largess upon compliance with certain re-
quirements, and the State or locality is presented with
the choice of complying or foregoing the federal funds or
contract. Examples of instances where federal statutory
or regulatory conditions might conflict with State law
include small business set asides, waiving of bonding
requirements, or limitation of bidders to those from
"labor surplus areas." This provision does not purport to
allow compliance with federal grant or contract conditions
which are violative of the Virginia Constitution.

11-40 Cooperative Procurement. Any public body may participate in,
sponsor, conduct or administer a cooperative procurement agree-
ment with one or more other public bodies or agencies or the
United States for the purpose of combining reguirements to
increase efficiency or reduce administrative expenses.




S11-41

ARTICLE I1 - Contract Formation and Administration

Methods of Procurement. All public contracts with non-
governmental contractors for the purchase or lease of goods, or
for the purchase of services, insurance or construction shall
be awarded after competitive sealed bidding, or competitive
negotiation as provided 1in this section, unless otherwise
authorized by law.

The application of this section is limited to the purchase
or leasing of goods, or the purchase of services, in-
surance and construction from private sources. This
section has no application to the purchase or leasing of
real property. Former law did not address the leasing of
goods, or the purchases of insurance or most services.

This section requires competitive sealed bids with two
broad exceptions. First, a separate statute may specify
another method for a particular agency or commodity. For
example, Section 11-45 of this Article lists several ex-
ceptions, and the purchase of alcoholic beverages for
resale by the Alcoholic Beverage Commission is similarly
excepted in Section 4-7 of the Code. Second, the section
itself 1lists certain instances when competitive sealed
bids are not required, including instances where com-
petitive negotiations may be appropriate. If one of these
subsections applies, the requirement for competitive
bidding is removed, and it is not necessary to consider
the other methods. 1In other words, if an emergency ex-
ists, competitive sealed bids are not required and no con-
sideration needs to be given to competitive negotiation.
Likewise, if an emergency exists where competitive ne-
gotiation normally would prevail, the public body may
proceed under the emergency provision. If the commodity
or service is a sole source item, the public body need not
consider either competitive sealed bids or competitive
negotiation, but may proceed under the sole source pro-
vision.

(a) Professional services may be procured by competitive
negotiation.

The intent of this exception is to allow the pro-
curement of professional services by competitive
negotiation without a determination in writing that
competitive sealed bidding is either not practicable
or not advantageous to the public. Under the de-
finition of competitive negotiation, the public body
determines what weight, if any, to give to cost.
Thus, this section does not require professionals to
bid prices against each other nor does it require
that public bodies consider price. On the other
hand, the language 1is permissive, and should the
public body wish to comsider cost, or even to use
competitive sealed bidding, it would not be pro-
hibited. Again, professional services may be pro-
cured as sole source items or under the emergency or
small purchase provisions.



(b)

Upon a determination in writing that competitive sealed

(<)

bidding is either not practicable or not advantaggous to
the public, goods, services, insurance or construction may
be procured by competitive negotiation.

This provision is intended to give the public body a
great deal of flexibility. "Practicable” and "ad-
vantageous" should be given ordinary dictionary
meanings. The result is that a public body has an
accessible alternative to competitive sealed bids.
The public body need only to state in writing that
competitive sealed bidding is either not practicable
or not advantageous. This determination could be
made for a specific procurement transaction, or for a
particular service or commodity. This determination
is intended to be almost conclusive, since the
Virginia Supreme Court has stated in describing a
decision at another stage of the procurement process:

"When the decision of the authorities is based
upon a fair and honest exercise of their dis-
cretion, it will not be interfered with by the
courts even if erroneous. Courts do not im such
cases substitute their judgment for the judgment
of the body to which the decision is confided.
Interference by the courts is limited to cases
in which the public body has proceeded illegally
or acted arbitrarily or fraudulently." Taylor
v. County Board, 189 Va 472 (1949) at 483.

Upon a determination in writing that there is only_ one

(d)

source for that which is to be procured, a contract may be

negotiated and awarded to that source _without competitive
sealed bidding or competitive negotiation.

Even construction may be a sole source item. See
Report of the Attorney General (1946-47) at p. 110.

In case of emergency, a contract may be awarded without

(e)

competitive sealed bidding, provided, however, that such
procurement shall be made with such competition as is

practicable under the circumstances. A written deter-
mination of the basis for the emergency and for the se-
lection of the particular contractor shall be included in

the contract file.

If adopted in writing, a publlc body may establish _pur

chase procedures not requiring competitive sealed bids Q:

competitive negotiation for single or term contracts not
expected to exceed $10,000, provided, however, that such

small purchase procedures will provide for competition
wherever practicable.

Clearly, the competitive sealed bid procedures are
not cost effective for small purchases. The figure
of §10,000 was selected for several reasons. At
least one locality had that figure in its charter
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although most charters, and Section 15.1-108, as
amended at the 1980 Session, use §$5,000. Former
Section 11-17, as amended at the 1980 Session, used
$10,000 for State construction contracts. Attachment
0, which states the requirements for procurement with
federal grant funds, uses that figure. Former
Section 33.1-185 used the figure of $25,000 for State
highway construction contracts, but the lower figure
prescribed by Attachment O had to be used whenever
federal funds were involved. Rather than perpetuate
this inconsistency, this provision establishes a
uniform figure for all public contracts. Other
portions of the highway comstruction statutes, such
as construction by force account, are not affected.

It must be emphasized that a public body may elect to
use competitive sealed bids below §10,000, or may
adopt procedures for less formal competitive bidding.
For example, a public body might determine that more
formality is required for the purchase of §$9,000
worth of goods or services than for construction of
the same amount. The proposal allows the public body
to determine the procedures, but states that com-
petition should be obtained wherever practicable, and
that the small purchase procedures must be es-
tablished in writing.

Cancellation, rejection of bids; waiver of informalities. (a)
An Invitation to Bid, a Request for Proposal, or any other
solicitation, or all bids or proposals, may be cancelled or
rejected. The reasons for cancellation or rejection shall be
made part of the contract file.

The right to reject all bids is inherent in the power to
contract, but bidders occasionally feel that a commitment
to enter a contract is made when bids are solicited. For
this reason, statutory recognition of the imherent right
is common. For example, see former Section 11-21 of the
Code. Nevertheless, this right ought not to be exercised
arbitrarily or without explanation, for it leads to sus-
picion aggravated by the fact that a bidder expends time
and money in preparing a bid.

(b) A public body may waive informalities in bids.

A definition of "informality" suggested by the At-
torney General's Office, appears im Section 11-37
(10). ’

Contract pricing arrangements. (a) Except as prohibited
herein, public contracts may be awarded on a fixed price or
cost reimbursement basis.

(b) Except in case of emergency no public contract shall be
awarded on the basis of cost-plus a percentage of cost.

A cost-plus-a-percentage-of-cost contract provides a
negative cost incentive for the contractor. Federal law
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prohibits this arrangement on federal contracts, and
Attachment O prohibits states and localities from using
this arrangement where federal funds are involved. Never-
theless, it may be necessary to use this arrangement where
neither the owner nor the contractor knows the dif-
ficulties of performance in an emergency situation.

At present, most contracts are fixed price, and it is not
anticipated that cost reimbursement contracts will sup-
plant fixed price contracts. Cost reimbursement is ap-
propriate where it is difficult to estimate with rea-
sonable certainty the cost of performance, under some
emergency conditions, and on construction management
contracts.

Discrimination prohibited. In the solicitation or awarding of
contracts, no public body shall discriminate because of the
race, religion, color, sex, or national origin of the bidder or

offeror.

This is a slightly expanded version of House Bill 600,
enacted at the 1980 Session. This language would be
applicable to all public bodies, and specifically includes
solicitation as well as awarding.

Exceptions to requirement for competitive procurement. L_)

Any public body may enter into contracts without competition

for the purchase of goods or services

(1) which are performed or produced by persons or in schools
or workshops under the supervision of the Virginia Com-

mission for the Visually Handicapped; or
(2) which are performed or produced by nonprofit sheltered

workshops serving the handlcapped

Subsection a. recognizes the two statutory exemptions
from competitive bidding presently found at Sections
2.1-450 and -450.1. This section extends the ex-
emptions to any public body desiring to use them.
Since this chapter applies only to contracts with
nongovernmental contractors, it is unnecessary to
list purchases from the Department of Corrections as
an exception.

(b) Any public body may enter into contracts for legal
services, expert witnesses, and other services associated
with 1litigation or requlatory proceedings without com-
petitive sealed bidding or competitive negotiation, pro-

vided, however, that the pertinent provisions of Chapter
11 of Title 2.1 of the Code remain applicable.

This subsection dispenses with competitive procedures
in securing services for litigation or regulatory
proceedings, such as rate hearings before the State
Corporation Commission. The rationale is that such
proceedings require confidentiality during pre-
paration which would be compromised by open pro-
curement procedures. Retention of legal counsel for
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other purposes would be subject to the procedures.
Chapter 11 of Title 2.1 contains provisions ad-
dressing the employment of special counsel by State
agencies. In most cases, such employment must be ap-
proved by the Attorney General.

(c) Any public body may extend the term of an existing con-
tract for services to allow completion of any work under-
taken but not completed during the original term of the
contract.

(d) An industrial development authority may enter into con-
tracts without competition _for the  acquisition _of
"authority facilities" or ‘"facilities" as defined in
Section 15.1-1374 (d) of the Code.

Industrial development authorities often purchase
"facilities" prescribed by the enterprise being
assisted. Under these circumstances, the preference
of the enterprise is controlling.

(e) The Department of Alcoholic Beverage Control may procure
alcoholic beverages without competitive sealed bidding or
competitive negotiation.

Prequalification. Prospective contractors may be prequalified
for particular types of supplies, services, insurance or con-
struction, and consideration of bids or proposals limited to
prequalified contractors. Any prequalification procedure_ must
be established in writing and sufficiently in_advance of its
implementation to allow potential contractors a fair op-
portunity to complete the process.

Prequalification frequently contributes to the efficiency
of the source selection process by identifying responsible
contractors or vendors with specialized expertise, such as
highway or electrical contractors. This provision would
include the maintenance of vendor lists by purchasing

offices. The second sentence emphasizes that pre-
qualification must be a bona fide process, and not a ruse
to exclude bidders arbitrarily. A remedy is provided

elsewhere for a firm denied prequalification.

Preference for Virginia products and firms. (a) Public
bodies shall without sacrifice of price, quality or other
criteria identified in the Invitation to Bid or Request for
Proposal give preference as far as may be reasonable and prac-
ticable to goods, services and construction produced _in
Virginia or provided by Virginia persons, firms or _cor-
porations.

(b) Whenever any bidder is a resident of any other state _and
such state under its laws allows a resident contractor of that

state a preference measured by a percentage of the difference
between the bid submitted by such contractor and the bid sub-

mitted by a contractor who is a resident Qi,ggothe:"spage, a
like preference may be allowed to the lowest responsible kidder

who is a resident of Virginia.
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The first paragraph embodies former Section 2.1-448, which
when read with 2.1-442, applied an in-state preference in
instances where price was not sacrificed. The second
paragraph is taken from former Section 11-20.1, and is
intended to prevent a bidder from a state with a per-
centage price preference law from taking advantage of the
fact that Virginia does not have such a parochial pro-
vision. Of Virginia's immediate neighbors, only West
Virginia has a percentage of price preference statute.

Participation of small and minority businesses. All public
bodies may establish programs consistent with all provisions of
this chapter to facilitate the participation of small or mi-
nority businesses_ 1n_prqu;gmgggwggansactlons. Such programs
shall be in writing, and may include cooperation with the State
Office of Minority Business Enterprise, the United States Small

Business Administration, and other public or private agencies.

In recent years, a wide variety of programs directed at
small or minority businesses have been proposed. Rather
than mandate identical programs for every public beody,
this provision would encourage experimentation and in-
novation. Such programs might include identification of
small and minority firms, division of requirements to
facilitate participation, special efforts to solicit bids
from small or minority businesses, or special publications
or training programs. This provision does not authorize
disregarding other provisions in this Chapter.

Use of brand names. Unless otherwise provided in the In-

vitation to Bid, the name of a certain brand, make or man-
ufacturer does not restrict bidders to the specific brand, make
or manufacturer named; it conveys the general style, type,

character and guality of article desired, and any article which
the public body determines to be the equal of that specified,
considering quality, workmanshlp, economy of operation and

suitability for the purpose intended, shall be accepted.

This provision is a condensed version of former Section
11-23.1. It would, however, be applicable to all public
contracts, and not just construction of public buildings.
Occasionally, it is necessary to obtain a proprietary pro-
duct which is not a sole source item, such as a re-
placement part available from several distributors or an

item to match existing products. This would be per-
missible if acknowledged in the Invitation. It is an
exception to the public policy requiring acceptance of
equals. Identification of a proprietary item in the

Invitation may avoid a later dispute over whether another
product is "equal" to that specified.

Comments concerning specifications. Every public body awarding

public contracts shall establish procedures whereby comments

concerning specifications or other provisions in Invitaticns to
Bid or Requests for Proposal can be received and ccnsidered

prior to the time set for receipt of bids or propgsals or_award
of the contract.
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It is impossible to guarantee by statute or good in-
tentions that every specification will be free from error
or ambiguity. This section merely requires that a pro-
cedure for receiving and considering timely comments be
established. It does not require a formal response or any
appellate proceedings. Clear specifications are in the
public body's interest, and remedial action, where ap-
propriate, is apt to be taken voluntarily. A more elab-
orate procedure at this juncture of a procurement trans-
action could present the opportunity for harassment and
delay.

Employment Discrimination by contractor prohibited. All public
bodies shall include_ in every contract of over ten thousand
dollars the provisions in subsections (a) and (b)_
(2)__During the performance of this_ contract, the contractor
agrees as follows:

1. The _contractor will not discriminate against any

employee or applicant for employment because of race,

religion, color, sex or national origin, except where
religion, sex or national origin is a bona fide oc-

cupational qualification reasonably necessary to the

normal operation of the contractor. The contractor

agrees to post 1n conspicuous places, avallable to

employees and applicants for employment, notices

setting  forth  the prog;g;gns of this non-
discrimination clauseL including the names of all
contracting agencies with which the contractor has
contracts of over ten thousand dollars.

2. The contractor will, in all solicitations or ad-
vertisements for employees_placed by or on behalf of
the contractor,“ state that such contractor is an
equal opportunity employer; provided, however, “that
notices, advertisements and solicitations placed in
accordance with federal law, rule or requlation shall
be deemed sufficient for the purpose of meeting the
requirements of this section.

(b) The contractor will include the provisions of the fore-

going paragraphs 1 and 2 'in every subcontract or purchase order

of over ten thousand dollars, so that such provisions will be
binding upon each subcontractor or vendor.

(¢) _Nothing contained in this section shall be deemed to

empower _any public body to requlre____anL contractor to grant

preferential treatment to, or discriminate  against  any. .in-

d1v1dual or any group because of _race, color, rellglon, Ssex or

respect to the total number or percentage of persons of any
race, color, religion, sex or national origin employed by such
contractor in comparison with ‘the total number or percentage of
persons _of such race, color, religion, sex or national origin
in any community or in the State.

This section is the former Virginia Fair Employment Con-
tracting Act, former Section 2.1-374 of the Code. That
act only applied to State contracts, and this provision
extends the expressed public policy of that law to all
public bodies.
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Public inspection of procurement records. Except as provided
herein, all proceedings, records, contracts and other public
records relating to procurement transactions shall be open to
the inspection of any citizen, or any interested person, firm
Or corporation, in accordance with the virginia Freedom of
Information Act.

(a) Cost estimates relating to a proposed procurement trans-
action prepared by or for a public body shall be open to public
inspection only after award of the contract.

(b) Bid and proposal records shall be open to public_ in-
spection only after the award of the contract, provided, how-

the opportunity to inspect such records prior to award, subject
to reasonable restrictions to ensure the security and integrity
of the records.

(c) Trade secrets or proprietary information submitted by a
bidder, offeror or contractor in connection with a procurement
transaction shall not be subject to public disclosure under the
Virginia Freedom of Information Act, provided, howeve:huthat
the bidder, offeror or contractor must invoke the protections
of this section prior to or upon submission of the data, and
must identify the data to be protected and state the reasons
why protection 1s necessary.

The first exception prevents the public body's estimate
from providing a floor below which bids are unlikely to be
received.

The second exception is consistent with former Sections
2.1-442 and 15.1-109, as well as an Opinion of the At-
torney General. See Report of the Attorney General
(1975-76) at p.71. A change provides, however, for access
by an interested bidder or offeror prior to award.

Under present law, trade secrets or other proprietary
information are not excluded from the Virginia Freedom of
Information Act. If provided, a competitor can request
disclosure. This discourages participation 1in public
procurement, and may limit proper evaluation of competing
products. This provision would protect such information,
but includes safeguards to ensure compliance with the
general public policy expressed in the Freedom of In-
formation Act.

Negotiation with lowest responsible bidder. Unless cancelled
or rejected, a responsive bid from the lowest responsible

bidder must be accepted as submitted, except that if the bid
from the lowest responsible bidder exceeds available_ funds,. the
public body may negotiate with the apparent low bidder _to
obtain a contract price within available funds, provided, how-

ever, that such negotiation may be undertaken only under con-

dlngns_end_p;ggeggzes_descrlbed in writing and approved by_the
public body prior to issuance of the Invitation to Bid and

summarized therein.

Former Section 11-21 of the Code was amended in 1979 to
authorize negotiation on State construction contracts

43



S11-54

(other than highway construction) under carefully defined
circumstances. This section would empower any public body
wishing to exercise this authority to do so if it de-
scribes the conditions and procedures in advance. It is
intended to avoid the time and expense of a second solic-
itation of bids, yet is more limited than the former
statutory authority of the Division of Purchases and
Supply, which may negotiate "whenever the Division has
reason to believe that the low bid is not the best price.”
See former Section 2.1-442 of the Code.

Withdrawal of bid due to error. (a) A bidder for a public
construction contract may withdraw his bid from consideration
if the price bid was substantially lower than the other bids
due solely to a mistake therein, provided the bid was submitted
in good faith, and the mistake was a clerical mistake as_op-
posed to a judgment mistake, and was actually due to_an un-
intentional arithmetic error or an unintentional omission of a
quantity of work, labor, or material made directly 1in_the
compilation of a bid, which unintentional arithmetic error or
unintentional omission can be clearly shown by objective ev-
idence drawn from inspection of original work paperngggguments
and materials used in the preparation of the bid sought to be
withdrawn. The bidder must submit to the public body or des-
ignated official his original work papers, documents, and
materials used in the preparation of the bid within one day
after the date fixed for submission of bids. Such work papers
shall be delivered by the bidder in person or by registered
mail at or prior to the time fixed for the opening of bids.
The bids shall be opened one day following the time fixed by
the public body for the submission of bids. Thereafter, the
bidder shall have two hours after the opening of bids within
which to claim in writing any mistake as defined herein and
withdraw his bid. The contract shall not be awarded by the
public body until such two-hour period has elapsed. Such
mistake shall be proved only from the original work papers,
documents and materials delivered as required herein.
(b) A public body may establish procedures for the withdrawal
of bids for other than construction contracts.
(c) No bid may be withdrawn under this section when the result
would be the awarding of the contract on anothexr bid of the
same bidder.
(d) If a bid is withdrawn under authority of this section the
next higher bidder shall be deemed to be the low bidder.
(e) No bidder who is permitted to withdraw a bid shall for
compensation supply any material or labor to or perform any
subcontract or other work agreement for the person or firm to
whom the contract is awarded or otherwise benefit, directly or
indirectly, from the performance of the project for which the
withdrawvn bid was submitted. -
(f) If the public body denies the withdrawal of a bid under
the provisions of this section, it shall notify the bidder in
writing stating the reasons for its decision.

This section is derived from former Section 11-20.2. It
is extended to all public construction contracts, and in-
cludes the withdrawal procedure most commonly specified
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under the former statute. Former Section 11-20.2 and this
provision alter the rule stated in Newport News v. Doyle
and Russell, 211 Va. 603 (1971). Public bodies are au-
thorized to adopt similar provisions for other than con-
struction contracts. A remedy is provided elsewhere if
there is disagreement on the right to withdraw a bid.

Modification of the contract. (a) A public contract may
include provisions for modification of the _contract during
performance, but no fixed-price contract may be increased by
more than twenty-five percent of the amount of the contract or
ten thousand dollars, whichever is greater, without the advance
written approval of the Governor or his designee, in the case
of State agencies, or the governing body, in the case of po-
litical subdivisions;

(b) Nothing in this section shall prevent any public body from

This section both authorizes and restricts changes to a
contract during performance. The intention is to require
exceptional action when the total of change orders sig-
nificantly increases the amount of the contract.

Subparagraph (b) recognizes that some public bodies may
wish to impose greater restrictions.

Retainage on construction contracts. (2a) In any public con-
tract for construction which provides for progress payments in

installments based upon an estimated percentage of completion,
the contractor shall be pald at least 90 percent of the earned

sum when payment is due, with not more than 10 percent being

retained to assure falthful performance of the contract. After

50 percent completlon,’no further retainage shall be withheld

unless there is a written determination that satisfactory

progress is not being made in the work. All amounts withheld

may be included in the final payment.

(b) Any subcontract for a public project which provides _for
similar progress payments shall be subJect to the same lim-
itations.

This section is consistent with the American Institute of
Architects General Conditions and the Virginia Con-
struction Industry Guidelines published by the Virginia
organizations of the AIA, Associated General Contractors,
Consulting Engineers Council and Virginia Society of
Professional Engineers. In addition, it requires that the
determination that- progress is not satisfactory be in
writing if any additional amounts are to be withheld after
50 percent completion. It results in the same total being
retained as former Section 11-23.5.

Bid Bonds. (a) Except in cases of emergency, all bids or
proposals_for construction contracts in excess of twenty-five
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thousand dollars shall be accompanied by a bid bond from a
surety company selected by the bidder which is legally au-
thorized to do business in Virginia, as a guarantee that if the
contract is awarded to such bidder, that bidder will enter into
the contract for the work mentioned in the bid. The amount of
the bid bond shall not exceed five percent of the amount bid.

(b) No forfeiture under a bid bond shall exceed the lesser of
(1) the difference between the bid for which the bond was
written and the next low bid, or (2) the face amount of the bid
bond.

The dollar threshold for a bid bond was raised to $25,000
to keep it in tandem with payment and performance bonds.
The threshold for those bonds was raised to $25,000 on
local government construction contracts in 1980. The use
of a certified check is covered in Section 11-61.

Subsection (b) places a limit on the amount of the for-
feiture which fully protects the public body but precludes
a windfall.

Performance and payment bonds. (a) Upon the award of any
public construction _contract exceeding twenty-five thousand
dollars awarded to any prime cont;actor, _such contractor shall
furnish to the public body the following bonds:

(1) A performance bond in the sum of the contract amount
conditioned upon the faithful performance of the
contract in strict conformity with the plans, spec-~
ifications and _conditions of the contract.

(2) A payment bond in the sum of the contract amount.
Such bond shall be for the protection of claimants
who have and fulfill contracts to supply labor or
materials to the prime contractor to whom the con-
tract was awarded, or to any of his subcontractors,
in the prosecution of the work provided for in such
contract, and shall be conditioned upon the prompt
payment for all such material furnished or labor
supplied or performed in the prosecution of the work.
"Labor or materials" shall include public utility
services and reasonable rentals of eqp;pment but
only for periods when the equipment rented is actual-
ly used at the site.

(b)_Each of such bonds shall be executed by one or more surety

- companies selected by the contractor which are legally autho-

rized to do business in Virginla
(c) 1If the public body is the Commonwealth of Virginia, or any
agency or institution thereof, such bonds shall be payable to

the Commonwealth of Virginia. Bonds r required for the contracts
of other public bodies shall be payable to such public body.
(d) Each of the bonds shall be filed with the public body
which awarded the contract, or a designated office or official
thereof.

(e) Nothlng in this section shall preclude a public body from
requiring payment or performance bonds for cornstruction con-
tracts below twenty-five thousand dollars.




S$11-59

S11-60

Legislation enacted in 1980 raised the dollar threshold to

$25,000 on local government contracts. This section
applies that figure to all other public construction
contracts.

Former law requires these bonds "in a sum not less than
one-half the estimated cost of the work." The almost
universal practice is to require bonds in the full amount,
and this is also the suggestion of the Model Procurement
Code.

Note that while a bid bond is not required if there is an
emergency, no similar exemption appears for the payment
and performance bonds. The payment bond, particularly,
affords protection to subcontractors, materialmen, and
suppliers, and there is no reason to shift the risk to
these parties because the prime contract was awarded under
emergency circumstances.

This section does not require that subcontractors furnish
bonds. The bond forms published by the AIA, as well as
the payment bonds now being used by the State and some
localities on capital projects, afford protection to
sub-subcontractors and the subcontractor's materialmen and
suppliers. The additional <cost of bonds from sub-
contractors is passed on to the public body. While this
provision does not prevent a prime contractor from re-
quiring bonds from subcontractors, it does remove a stat-
utory impediment to the participation as subcontractors in
public work of firms which have been unable to obtain
bonding, a major concern in recent years. See, for ex-
ample, House Document 18, 1979 Session.

Action on performance bond. .No action against the suretv on a

performance bond shall be brought unless within five years

after (1) completion of the contract, including the expiration

of all warranties and quarantees, or (2) discovery of the

defect or breach of warranty, if the action be for such.

This section is derived from the former Sections 11-20,
11-23, and 33.1-192.1. The venue language in the present
statutes is omitted because Section 8.01~-261 (6) covers
venue in State court, and Virginia statutes cannot pre-
scribe federal venue, as that is a matter of federal law.

Actions on payment bonds. (a) Subject to the provisions of
subsection (b) hereof, any claimant who has performed labor or
furnished material in accordance with the contract documents in

the prosecution of the work provided for in any contract fgr

yhich a payment bond has been given, and who has not been paid
in full therefor before the expiration of ninety days after the

day on which such claimant performed the last of such labor or
furnished the last of such materials for which he claims ray-
ment, may bring an action on such payment bond to recover any
amount due him for such labor or material, and mav prosecute
such action to final judgment and have execution on the judc-

ment. The obligee named in the bond need not be named a party
to such action.

47



11-61

(b) _Any claimant who has a direct contractual relationship
with any subcontractor of the prime contractor who gave such
payment bond but has no contractual relationship, eXxpress or
implied, with such prime contractor may bring an action on the
payment bond only 1f he has given written notice to such con-
tractor within ninety days from the date on which the claimant
performed the last of the labor or furnished the last of the
materials for which he claims payment, stating with substantial
accuracy the amount claimed and the name of the person for whom
the work was performed or to whom the material was furnished.
Notice shall be served by registered or certified mail, postage
prepaid, in an envelope addressed to such contractor at any
place where his office is reqularly maintained for the trans-
action of business.

(c) Any action on a payment bond must be brought within one
year after the day on which the person bringing such action
last performed labor or last furnished or supplied materials.

This section sets forth the procedure for enforcing a
payment bond. It is similar to the federal procedure and
the laws in other states.

Alternative Forms of Security. (a) In lieu of a bid, payment,
or performance bond, a bidder, offeror or contractor may fur-
nish a certified check or cash escrow in the face amount re-
quired for the bond.

(b) If approved by the Attorney General in the case of State
agencies, or the attorney for the political subdivision _in_the
case of political subdivisions, a bidder, offeror or contractor
may furnish a personal bond, property bond, or bank or saving_
and loan association's letter of credit on certain designated
funds in the face amount required for the bid, payment or per-
formance bond. Approval shall be granted only upon a deter-
mination that the alternative form of security proffered af-
fords protection to the public body, subcontractors, material-

men and suppliers equivalent to a_corporate surety's bond.

This provision authorizes alternatives to the bonds from
corporate sureties authorized to do business in Virginia.
Present law allows a certified check in lieu of a bid
bond. A cash escrow would provide equivalent protection
to the public body. It is unlikely that either of these
alternatives would be used in lieu of payment or per-
formance bonds.

Subparagraph (b) allows other alternatives, but requires a
legal determination that equivalent protection will be
afforded. The use of a letter of credit under the Uniform
Commercial Code is a developing area. For example, it may
ndw be used as a performance guarantee by a subdivider or
developer under Section 15.1-466 of the Code.

This section does not abrogate the requirement for the
protection traditionally afforded by bonds, but seeks to
allow other devices to secure equivalent protection.

Bonds on other than construction contracts. A public body mzay
require bid, payment or performance bonds for contracts_ Is
goods or services if provided in the Invitation to Eid ¢

Request for Prooosal.
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ARTICLE III - Remedies

Ineligibility. (&) _ Any bidder, offeror or contractor refused
permission to or disqualified from participation 1in public
contracts shall be notified in writing. Such notice shall
state the reasons for the action taken. This decision shall be
final unless the bidder, offeror or contractor appeals within
30 days of receipt by invoking administrative procedures
meeting the standards of Section 11-71, if available, or in the
alternative by instituting legal action as provided in Section
11-70.

(b) 1If upon appeal it is determined that the action taken was
arbitrary and capricious and not 1n accordance with the Con-
stitution, statutes or requlations, the sole relief shall be
restoration of eligibility. ’

Appeal of denial of withdrawal of bid. (a) A decision denying
withdrawal of a bid under the provisions of Section 11-54 shall
be final and conclusive unless the bidder appeals the decision
within ten days after receipt of the decision by invoking ad-
mlnlstratlve procedures meeting the standards of Section 11-71,
if avallable, or in the alternative by instituting legal action
as provided in Section 11-70. .
(b) If no bid bond was posted, a bidder refused withdrawal of
a bid under the provisions of Section 11-54 must, prior to ap-
pealing, deliver to the public body a certified check or cash
bond in the amount of the difference between the bid sought to
be withdrawn and the next low bid. Such security shall be
released only upon a final determination that the bidder was
entitled to withdraw the bid.

(c) If upon appeal it i1s determined that the decision refusing

withdrawal of the bid was arbitrary and capricious, the sole

relief shall be withdrawal of the bid.

Former Section 11-20.2 required the bidder to pay the costs
of a hearing before the agency which already contests the
right to withdraw. This section does not impose that burden,
and uses the mechanisms established for other disputes.

Determination of nonresponsibility. (a) Any bidder who, de-
spite being the apparent low bidder, 1s determined not to be a
responsible bidder for a particular contract shall be notified
in writing. Such notice shall state the basis for the deter-
mination, which shall be final unless the bidder appeals the
decision within ten days by invoking administrative procedures
meeting the standards of Section 11-71, if available, or in the
alternative, by instituting legal action as provided in Section
11-70.

(b)Y If upon appeal it is determined that the decision of the

public body was arbitrary and capricious, and the award of the
contract in question has not been made, the sole relief shall
be a finding that the bidder is a responsible bidder for the
contract in question. If it is determined that the decision cof
the public body was arbitrary and capricious, but the award of
the contract in question has been made, the sole relief shall
be a finding to that effect plus the cost of preparation of the
bid, but not anticipated profits or expenses of the appeal.
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(c) A bidder contesting a determination that he is not a
responsible bidder for a particular contract shall proceed
under this section, and may not protest the award or proposed
award under Section 11-66.

{d) Nothing contained 1in this section shall be construed to
require a public body, when procuring by competitive ne-
gotiation, to furnish a statement of the reasons why a par-
ticular proposal was not deemed to be the most advantageous.

This remedy is available to any firm removed or suspended
from a vendor's list, or refused prequalification.

Protest of award or decision to award. (a) Any bidder or

by submitting such protest in writing to the public body or an
official designated by the public body no later than ten days
after the award or the announcement of the decision to award,

whichever occurs first. No protest shall lie for a claim that

the selected bidder or offeror is not a responsible bidder or
offeror. The written protest shall include the basis for the
protest and the relief sought. The public body or designated
official shall issue a decision in writing within ten days
stating the reasons for the action taken. This decision shall
be final unless the bidder or offeror appeals within ten days
of the written decision by invoking administrative procedures
meeting the standards of Section 11-71, if available; or in the
alternative by instituting legal action as provided in Section
11-70.

(b) If prior to award it is determined that the decision to
award is arbitrary and capricious, then sole relief shall be a
finding to that effect. The public body may cancel the pro-
posed award or revise it to comply with the law. If after an
award it is determined that an award of a contract was ar-
bitrary and capricious, then the sole relief shall be a finding
to that effect plus the cost of preparation of the bid, but not
anticipated profits or expenses of the appeal.

A bidder may protest the decision to award a contract, or the
award, for many reasons. These include claims that the
evaluation was flawed, that the protestor’'s bid was im-
properly rejected as nonresponsive, that a competitor’s bid
was not responsive, or that the proper procedures were not
followed. A bidder may not protest, however, a determination
that a competitor is a responsible bidder or offeror, for
that is a judgment which is the proper prcvince of the public
body. Note that a protest may be lodged prior to either a
notice of intent to award or the award, but must be lodged no
later than ten days after the first of these occurs.

Effect of appeal upon contract. The validity of a contract
awarded and accepted in good faith in accordance with this

chapter shall not be affected by a protest or appeal.

Stay of award during protest. An award need not be delaved for

the period allowed a bidder or offeror to protest, but in the
event of a timely protest, no further action to award the
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contract will be taken unless there is a written determination
that proceeding without delay 1s necessary to protect the
public interest or unless the bid or offer would expire.

Contractual disputes. (a) Contractual claims, whether for
money or other relief, shall be submitted in writing no later
than sixty days after final payment, provided, however, that
written notice of the contractors intention to file such claim
shall have been given at the time of the occurrence or begin-
ning of the work upon which the claim is based. Nothing herein
shall preclude a contract from requiring submission of_an
invoice for final payment within a certain time after com-
pletion and acceptance of the work or acceptance of the goods.
Pendency of claims shall not delay payment of amounts agreed
due in the final payment.

(b) Each public body shall include in its contracts a_ pro-
cedure for consideration of contractual claims. such pro-
cedure, which may be incorporated into the contract by refer-

ence, must establish a time limit for a final decision in

writing by the public body.

{c)Y A contractor may not invoke administrative procedures
meeting the standards of Section 11-71, if available, or in-
stitute legal action as provided in Section 11-70, prior to
receipt of the publlc body's decision on the claim, unless the
public body fails to render such decision within the t1me
specified in the contract.

(d) The decision of the public body shall be final and con-
clusive unless the contractor appeals within six months of the

date of the final decision on the claim by the public body by
invoking administrative procedures meeting the standards of

Section 11-71, if available, or in the alternative by in-
stituting legal action as provided in Section 11-70.

One key to proper disposition of claims on public contracts
is prompt identification and monitoring of costs. Most
contracts contain a provision on notification of claims. The
language in subsection (a) is derived from Section 33.1-386.

Since this chapter is intended to set forth fundamental
policies, the details of the procedure used by the public
body to evaluate claims are left to the public body. There
could be considerable variety, depending upon the complexity
of the contract. For example, the present statutory pro-
cedure for State highway construction claims may not be an
efficient procedure for claims on contracts for good or
services. In any event, the public body must identify inm its
contracts the process for deciding claims. This process must
have a time deadline. A final decision by the public body is
a prerequisite to either administrative or legal appeal under
Sections 11-70 or 11-71.

Delay in resolving claims should be in the interest of
neither the public body nor the contractor. If it is neces-
sary to appeal the decision of the public body, this appeal
should be prosecuted promptly. The term of six months used
in subsection (d) is roughly the same period between the
final decision deadline for filing a legal action on State
highway construction claims.
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Legal actions. (a) A bidder or offeror, actual or pro-
spective, who is refused permission or disqualified from par-
ticipation in bidding or competitive negotiation or who 1is
determined not to be a responsible bidder or offeror for a
particular contract may bring an action 1in the appropriate
Circuit Court challenging that decision, which shall be re-
versed only if the petitioner establishes that the decision was
not an honest exercise of discretion but rather was arbitrary
and capricious.

(b) A bidder denied withdrawal of a bid under Section 11-64
may bring an action in the appropriate Circuit Court chal-
lTenging that decision, which shall be reversed only if the
bidder establishes that the decision of the public_ body. was
clearly erroneous.

{(c) A bidder, offeror or contractor may bring an action in_the
appropriate Circuit Court to determine whether a proposed award

or the award of a contract is not an honest exercise of dis-
cretion but rather is arbitrary and capricious and not in
accordance with the Constitution, statutes, regulations, and
the terms and conditions of the Invitation to Bid or Request
for Proposal.

(d) If injunctive relief is granted, the court shall, upon re-
quest of the public body, require the posting of reasonable
security to protect the public body.

(e) A contractor may bring an action involving a_ contract
dispute with a public body in the appropriate Circuit Court.
(f) A bidder, offeror, or contractor need not utilize ad-
ministrative procedures meeting the standards of Section 11-71,
if available, but if those procedures are invoked by the bid-
der, offeror, or contractor, the procedures must be exhausted

prior to instituting leqal action concerning the same pro-
curement transaction unless the public body agrees otherwise.
{(g) Nothing herein shall be construed to prevent a public body
from instituting legal action against a contractor.

The "appropriate Circuit Court” is determined by referring
to venue statutes, eq, Sections 8.01-261 and 8.01-262.

Administrative Appeals Procedure. (a) A public body _may
establish an administrative procedure for hearing protests of a
decision to award or an award, appeals from refusals to allow
withdrawal of bids, appeals from disqualifications and deter-
minations of nonresponsibility, and appeals from decisions on
disputes arising during the performance of a contract, or any
of these. Such administrative procedure shall provide for a
hearing before a disinterested person or panel, the opportunity
to present pertinent information and the issuance of a written
decision containing findings of fact. The findings of fact
shall be final and conclusive and shall not be set aside unless
the same are fraudulent or arbitrary or capricious, or So
grossly erroneous as to necessarily imply bad faith. No deter-
mination on an issue of law shall be final if approprlatg";ggal
action is instituted in a timely manner.
(b) Any party to the administrative procedure including the

public body, shall be entitled to institute judicial review if
such action is brought w1th1n 30 days of recejpt of the written
decision.




The administrative procedure authorized in this section is
optional. A public body may forego establishing such a
procedure, in which case all appeals would be to the ap-
propriate court. This administrative procedure does not
supplant the internal process. for evaluating and deciding
claims described in Section 11-69 (b). '
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S11-72

S11-73

ARTICLE IV - Ethics in Public Contracting

Purpose. The provisions of this article supplement but do not

supersede other provisions of law, including but not limited to
the Virginia Conflict of Interests Act (Sections 2.1-348 et

seq.), the Virginia Govermmental Frauds Act (Sections
18.2-498.1 et seq), and Articles 2 and 3 of Chapter 10, Title
18.2. The provisions of this article apply notwithstanding the
fact that the conduct described may not constitute a violation
of the Virginia Conflict of Interests Act.

Confidence in public procurement requires a higher stand-
ard of propriety in this area than that required for other
government activities. This article enunciates those
higher standards. without altering the many other pro-
visions of law which have general application.

Definitions. As used in this article,

(1) Public employee means any person employed by a public
- body, including elected officials or appointed members of
governing bodies.

(2) oOfficial responsibility means administrative or operating
authority, whether intermediate or final, to 1initiate,
approve, disapprove, or otherwise affect a procurement
transaction, or any claim resulting therefrom.

(3) Procurement transaction includes all functions that per-
tain to the obtaining of any goods, services, or con-
struction, including description of requirements, se-
lection and solicitation of sources, preparation and award

of contract, and all phases of contract administration.

This article covers public employees who have of-
ficial responsibility for procurement transactions.
The first three definitions describe that class of
people.

(4) Pecuniary interest arising from the procurement means
either a material financial interest as defined in the
Virginia Conflict of Interests Act, or any financial
benefit 3inuring at any time as a direct result of the

procurement transaction, but does not include payments for
bona fide pre-existing employment of members of the public

employee's immediate family or stock dividends paid to a
general class of stockholders.

The definition of "material financial interest" in
the Virginia Conflict of Interests Act is too broad
to meet the standards of Attachment O, since the
former excludes aggregate annual income below $5,000.

(5) Immediate family means a spouse, children, parents,

brothers, and sisters, regardless of residence, and any

other person living in the same household as the emplove=.




S11-74

S11-75

This is broader than the comparable provision in the
Conflict of Interests Act in order to meet the
standards of Attachment O, which does not limit its
application to relatives living in the same house-
hold. This provision also covers persons other than
relatives who may be living with the public employee.

Proscribed participation by public employees in procurement
transactions. No public employee having official re-
sponsibility for a procurement transaction shall participate in
that transaction on behalf of the public body when the employee
knows that:

a. The employee is contemporaneously employed by a bidder,
offeror or contractor involved in the procurement trans-
action; or

b. The employee, the employee's partner, or any member of the
employee's immediate family holds a position with a bid-
der, offeror or contractor such as an officer, director,
trustee, partner, or the 1like, or is employed in a ca-
pacity involving personal and substantial participation in
the procurement transaction, or owns or controls an 1in-
terest of more than five (5) percent; or

c. The employee, the emplovee's partner, or any member of the
employee's 1immediate family has a pecuniary interest
arising from the procurement transaction; or

d. The employee, the emplovee's partner, or any member of the
employee's immediate family is negotiating or has. __an.
arrangement concerning prospective employment with a
bidder, offeror or contractor. .

Two elements of this section are particularly im-
portant. First, it does not prohibit contracts as
such; it prohibits participation in the transaction
by certain employees. Second, the offense is par-
ticipating with knowledge of the proscribed relation-
ship. A violation cannot be inadvertent.

Solicitation or acceptance of gifts. No public employee having
official responsibility for a procurement transaction shall
solicit, demand, accept, or agree to accept from a bidder,
offeror, contractor or subcontractor any payment, loan, sub-
scription, advance, deposit of money, services, or anything of
more than nominal or minimal value, present or promised, unless

consideration of substantially equal or greater value is ex-
changed. The public body may recover the value of anything

conveyed in violation of this section.

Present law requires proof of intent to influence an
official act or proof that the gift was '"for services
performed within the scope of official duties,” to obtain

a conviction. Intent is too easily hidden, and public
confidence suffers because any gift of more than nominal
or minimal value is perceived as improper. Moreover,

Attachment O requires the recipient of federal funds to
maintain standards of conduct more stringent tham present
law.
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Disclosure of subsequent employment. No public employee or
former public “employee having official responsibility for
procurement transactions shall accept employment with any
bidder, offeror or contractor with whom the employee or former
employee dealt in an official capacity concerning procurement
transactions for a period of one year from_ the cessation of
employment by the public body unless the employee or former
employee provides written notification to the public body or a.
public official if designated by the public body, or both,
prior to commencement of employment by that bidder, offeror, or
contractor.

The federal conflict of interest legislation and the Model
Procurement Code contain prohibitions on employment of
former public employees. A special grand jury recently
suggested Virginia consider similar 1legislation. This
provision, however, relies on disclosure rather than an
outright prohibition.

Gifts by bidders, offerors, contractors, or subcontractors. No
bidder, offeror contractor, or_ subcontractor shall confer upon

curement transaction aqy”payment 1oan, subscription, _ advance,

deposit of money, services, or anything of more than_ nominal
value, present or promised, unless consideration__of sub-
stantially equal or dgreater value is_exchanged.

This is the complement to Section 4.

Kickbacks. (a) No contractor or subcontractor shall demand or
receive from any of their suppliers or their subcontractors as
an _inducement for the award of a subcontract or order any
payment, 1loan, subscription, advance, _deposit of _money,
services, or anything of more than nominal value, present or
promised, unless consideration of substantially equal or
greater value is exchanged.
(b) No subcontractor or supplier shall make, or offer to make,
kickbacks as described in this section.
(c) No person shall demand or receive any payment, 1loan,
subscription, advance, deposit of money, services, or. .anything
of value in return for an aqreement not to compete on a _public
contract.
(d) If a subcontractor or suppller makes a kickback or other
prohibited payment as_described in this section, the amount
‘thereof shall be conclusively presumed to have been included in
the price of the subcontract or order ‘and ultlmately borne by
the public body and will be recoverable from both the maker_and
recipient. Recovery from one offending party shall not pre-
clude recovery from other offending parties.

Purchase of building materials, etc. from architect or englneer
prohlblted Except 1n cases of emergency, no building
materials, supplies or equlpment for any building or structure
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services but not construction for such building or structure,
or from any partnership, association, or corporation in which
such architect or engineer has a pecuniary interest.

This provision is derived from former Sections 2.1-449
and 15.1-287, but was modified to accomodate design-build
contracts where both construction and design services are
furnished by a single contractor.

S11-80 Penalty for violation. Willful violation of any provision of
" this article shall constitute a misdemeanor. Upon conviction,
any public employee shall, in addition to any other fine_ or

Ppenalty provided by law, forfeit his employment.

Like violations of the Conflict of Interests Act, vi-
olations are misdemeanors. Public employees convicted of
a violation should be discharged.



56

That the Code of Virginia is amended by adding sections numbered
2.1-454.1 and 2.1-483.1 as follows:

Section 2.1-454.1. Aid and cooperation of Division may be
sought by political subdivisions, public telecommunlcatlons
entities and local officers in making purchases; use of fa-
cilities of central warehouse.--Vlrglnla public telecommunica-
tions entities, as defined in Section 2.1-563.1 of this " Code,
who are empowered to purchase mater1a1 qulpment and supplies
of any and all kinds may, in their discretion, purchase through
the Division of Purchases and Supply. When any such political
subdivision, public telecommunications  entity, _or duly autho-
rized officer requests the Division to obtain bids_ for any.
materials, equipment and supplies, and such bids accordingly
have been obtained by the Division of Purchases and Supply, the

Division may award the contract to the lowest responsible

bldder, and such golltlcal subdivision or public telecommunica-=
tions entity shall be bound by such contract; the Division

shall set forth in the purchase order that such_ materials,
equipment and supplies. be delivered to, ,and that the bill
the out to and forwarded to such political sub-
division or public telecommunications entity; any such bill

subdivision or public telecommunications entity requesting the
Division to seek such bids.

The Division may make available to any political sub-.
division or public telecommunications entity the facilities of
the central warehouse maintained by the Division; provided,
however, that the furnishing of any such services or supplies
shall not limit or impailr any services or supplies normally
rendered any department, division, institution or agency of the
State.

The Virginia Public Telecommunications Board shall furnish
to the Division of Purchases and Supply a list of public telecom-
munications entities in Virginia for the purposes of this
section. (Code 1950, Section 2.1-288; 1966, c¢.677; 1977,
c.672; 1978, c.653; 1980, c.620.)

Section 2.1-483.1. Supervision of capital outlay con-
struction. The Division of Engineering and Buildings shall
assist in the administration of capital outlay construction
projects other than highway construction undertaken by the
Department of Highways and Transportation, to include the
publication of general conditions, review of plans, and spe-
cifications, and acceptance of completed projects.

That Section 2.1-410, 2.1-442, 2.1-450, 2.1-450.1, and 2.1-451
of the Code of Virginia are amended and reenacted as follows:



Section 2.1-410. Duties of Department. - The Department
shall have the following duties:

1. Development and direction of a comprehensive program
of management analysis and systems development for State govern-
ment.

2. Conduct of major management studies and surveys of
the State's organizational structure, management practices, and
systems and procedures; and development of recommendations to
reduce costs and increase productivity.

3. Formulation of policies and standards for management
information systems and review of the use and performance of
management information systems.

3a. Coordination of automated data processing planning
activities for State government.

4. Design of major management information systems having
application to more than one agency.

5. Technical review of data systems and procedures
developed by State agencies.

6. Review of all proposed automated data processing

contracts, including equipment purchases, use of consultants
and service contracts, and submission of recommendations there-
on to the Secretary of Administration and Finance, or to the
purchasing officials designated by the Secretary. Laboratory
measuring equipment which contains microprocessors utilizing
interfacing equipment designed to be connected to a laboratory
computer and which is acquired and will be employed solely for
"real time" research purposes and will not be used in any way
for data processing or word processing purposes, 1is excluded
from this review, but not from the State's competitive procure-
ment process.

6.1 Execute contracts for automated data processing
equipment or services in its own behalf or upon requisition of
other State agencies or 1institutions, as directed by the
Governor or the Secretary of Administration and Finance.

7. [Repealed. ]

8. Perform systems development services, including
design, application programming and maintenance, for agencies
when so directed by the Governor or the Secretary of Admin-
istration and Finance.

9. [Repealed.]

The provisions included above are not intended to infringe
upon, in any manner, the responsibilities for accounting
systems assigned to the Comptroller under Section 2.1-196.1 of
the Code.

Section 2.1-442. Purchases to be made in accordance with
rules and regulations of Division; exempt purchases; com-
petitive bidding.-All purchases made by any department, di-
vision, officer or agency of the State shall be made in ac-
cordance with Chapter 7 of Title 11 and such rules and reg-
ulations as the Division may prescribe. Such rules and reg-
ulations shall include a purchasing plan which shall be on file
at the Divisicns and shall be available to the public upon
request. The Division shall have authority to make, alter,




amend or repeal regqulations relating to purchase of materials,
supplies, equipment, and printing, and may specifically exempt
purchases below a stated amount or particular agencies or
specified materials, equipment, supplies and printing. Fhe
pivisien-shall-use--competitive bidding-unltess-impraeteable-teo
do-s0--tr-+to-purehasing-~praciicess - pursuant- -to--such -rules-and
regulatiens--as--shii-be--en-£file-at--Ehe -Bivisien-~-and--shall-be
avaiiabie-te- the- public -upoen -reguest---wWhen-puxehases-are-made
through- competitive- bidding,--the-contraet-shald-be-let-te-the
lewest - -responsible--bidder----taking --inte --consideratiron--the
quality--of -the--articles -prepesed--to -be- supplied,;--theirr-eon-
formity-wi-th specifieations - -the-purposes--for -whieh~requireds
and-the-times-ef-delivery,;-providedr-heweverr-that-whenever-the
Pivisien-has-reasen-te-believe-that-the-lew-bid-is-nekt-the-best
priees-44-shall-have-authordity~-te -enter-dnteo--fFurther-negot:-
ations - wH-th-the apparent -lew-bidder-te~-the-end -that-the~-priee
paid--ahall--be--the -best- price -obtaipable ~--Bids-shald--be-re-
€eived--oitly- - iR - accordance- with -standards- and--standard -speez~
ficatienss-4f--any--adepted-biy--the -Bivisien---Add--bids-may-be
rejeected----Each--bid - witd--the- npame - of~--the--bidder - shali--be
entered--of--reeerd;~-and -eaeh-record --with-the- successful-bid
+pdieatedy-shatis--after-the-letting-of-the-econtraet;-be-open-¢e
pubiie-inspeetion~

Section 2.1~450. Purchases from Commission for Visually
Handicapped; violations. -- Unless excepted by the Division,
all articles and commodities as (1) are required for purchase
by the Division or by any person authorized to make purchases
in behalf of the Commonwealth and their departments, agencies
and institutions, (2) are performed or produced by persons or
in schools or workshops under the supervision of the Virginia
Commission for the Visually Handicapped, (3) are available for
sale by it, and (4) conform to the standards established by the
Division shall be purchased from the Commission at the fair
market price without competitive procurement.

. Section 2.1-450.1. Purchases from nonprofit sheltered
workshops of Virginia serving the handicapped. -- A. The
Division shall publish annually a list of materials, supplies
and equipment representing items which the Division has had
difficulty procuring, either by reason of limited competition
in purchase price, product quality or in the opinion of the
Director it would be of benefit to the Commonwealth to
negotiate with a sheltered workshop for items produced by it.
Such list shall exclude items currently produced by schools or
workshops under the supervision of the Virginia Commission for
the Visually Handicapped or by inmates confined in State cor-
rectional institutions.

B. Any item included on the list required by subsection A
shall be purchased from nonprofit sheltered workshops serving
the handicapped without competitive procurement if the Divisicn




is satisfied that such items (i) can be purchased at their fair
market value, (ii) will be of acceptable quality, and (iii) can
be produced in sufficient quantities within the time demands
required.

C. Nothing in this section shall prohibit the Division
from amending the list required under subsection A by adding
additional categories as they may develop after such list has
been published.

Section 2.1-451. Cases 1in which purchasing through
Division not mandatory. -- Unless otherwise ordered by the
Governor, the purchasing of materials, equipment and supplies
through the Division of Purchases and Supply is not mandatory
in the following cases:

1. Telephone- and -telegraph- service;-and-electrie-light
and - pewer -sexrvice, -and -Such materials, equipment and supplies
as are incident to the performance of a contract for labor or
for labor and materials;

2. Technical--iRnstruments- - -and- suppliers,- and- technieal
bocks —and - ether - printed- matter - on - technieal- subjects - alseo
Manuscripts, maps, audiovisual materials, books, pamphlets and
periodicals purchased for the use of the Virginia State Library
or any other library in the State supported in whole or in part
by State appropriation, but-me -iRstrument;-supply,-egquipment-oF
other -commedity--shall -be -eensidered -techrical urnless-se-clas-
sified-by-the-Bivisiern -0f-Purehases-and-Supplty.

3. Perishable articles, provided that no article except
fresh vegetables, fresh fish, eggs and milk shall be considered
perishable within the meaning of this clause, unless so clas-
sified by the Division of Purchases and Supply;

4. Autemebile-license-number -plates;

5. Materials, equipment and supplies needed by the State
Highway and Transportation Commission; provided, however, that
this exception may include office stationery and supplies,
office equipment, janitorial equipment and supplies, coal and
fuel o0il for heating purposes only when authorized in writing
by the Division; and

6. Materials, equipment and supplies needed by the
Virginia Alcoholic Beverage Control Commission; provided,
however, that this exception may include office stationery and
supplies, office equipment, janitorial equipment and supplies,
coal and fuel oil for heating purposes only when authorized in
writing by the Division. (Code 1950, Section 2.1-286; 1966,
c.677; 1977, c.672.)

7. Binding and rebinding of the books and other literary

materials of libraries operated by the State or under its
autcthority.




8. Printing of the records of the Supreme Court.

That Section 4-7 of the Code of Virginia 1s amended and re-
enacted as follows:

Section 4-7. Functions, duties and powers of Commis-
sion. - The functions, duties and powers of the Board shall be
as follows:

(a) To buy, import and sell alcoholic beverages other than
beer, the procurement of which is exempt from Chapter 7 of Title
11 of the Code of Virginia, and to have alcoholic beverages in
its possession for sale;

(b) To control the possession, sale, transportation and
delivery of alcoholic beverages by the Board;

(c) To determine the localities within which government
stores shall be established or operated and the location of
such stores;

(d) To make provision for the maintenance of warehouses
for alcoholic beverages and to control the delivery of alcoholic
beverages to and from such warehouses, and the keeping of the
same therein;

(e) To lease, occupy and improve any land or building
required for the purposes of this chapter;

(£) With the consent of the Governor, to purchase or
otherwise acquire title to any land or building required for
the purposes of this chapter and to sell and convey the same by
proper deed;

(g) To purchase, lease or acquire the use by any manner
whatsoever of any plant or equipment which may be considered
necessary or useful in carrying into effect the purposes of
this chapter, including rectifying, blending and processing
plants; the Board is hereby empowered to purchase, build,
lease, and operate distilleries and to manufacture alcoholic
beverages if in its opinion the purposes of this chapter can be
thereby promoted;

(h) To determine the nature, form and capacity of all
packages to be used for containing alcoholic beverages to be
kept or sold under this chapter, and to prescribe the form and
contents of all labels and seals to be placed thereon;

(1) To appoint every officer, agent and employee required
for its operations, with such compensation as may be provided
in accordance with law for the purpose; assign them their
official positions and titles, define their respective duties
and powers, require them or any of them to give bonds payable
to the Commonwealth, in such penalty as shall be fixed by the
Board, and engage the services of experts and of persons engaged
in the practice of a profession; all salaries or remuneration
in excess of one thousand dollars per annum shall first be
approved by the Governor;

(j) To hold and conduct hearings, to issue subpoenas
requiring the attendance of witnesses and the production of
records, memoranda, papers and other documents before the Board or
any officer or agent thereof, and to administer oaths and to take
testimony thereunder; in its discretion to authorize any member,
officer or agent of the Board to hold and conduct hearings, Issue




subpoenas, and administer oaths and to take testimony there-
under; and make summary decisions, subject to final decision by
the Board on application of any party aggrieved;

(k) To make a reasonable charge for preparing and fur-
nishing statistical information and compilations to persons
other than (1) officials, including court and police officials,
of the State and of its subdivisions, if the information re-
quested is for official use, and (2) persons who have a per-
sonal or legal interest in obtaining the information requested,
if such information is not to be used for commercial or trade
purposes;

(1) Generally to do all such things as may be deemed
necessary or advisable by the Board for the purpose of carrying
into effect the provisions of this chapter. (1934, p. 104;
1936, p. 418; Michie Code 1942, Section 4675(4); 1974, c. 460.)

That Section 15.1-108, 15.1-109, 15.1-127, 15.1-605, 15.1-640,
15.1-712, and 15.1-766, of the Code of Virginia be amended and
reenacted as follows:

Section 15.1-108. Procedure for purchases and sales.
to-be -based--on--competitive-~bids-- a. All purchases of, and
contracts for, supplies, materials, equipment and contractual
services shall be in accordance with Chapter 7 of Title 11. ard
ati

b. All sales of such personal property which has become
obsolete and usable shall be based wherever feasible on com-
petitive bids. If the amount of the expenditure-er¥ sale is
estimated to exceed #we five thousand fisre-~hundred dollars,
sealed bids shall, unless the board of supervisors shall pro-
vide otherwise, be solicited by public notice inserted at least
once in a newspaper of county-wide circulation and at least
five calendar days before the final date of submitting bids.
The- county- purchasing -agency shall-alse-setieit-sealted-bids-by
£ending--requests--by--matl--te - prospective - suppliers--and--by
pesting-netice-en-a-pubiie-bulletin-board-:+n-his-effiee-

Bids-shall--in-all- cases -be-based-on--such-stardard-spee-

ifiecation--as-may--Be--adopted -by--the--eounty--purchasing -agent
under-the-supervisieon-ef-the-eounty-beard-

Section 15.1-109. Award--er--rejectironr-of--bids- Legal
review; records. Ail-epen-markei--orders--or--conrtracts -mage-by
+he - ecunty - purchesing--agent~-0r--by--ani- -eeunty--department-or
Ageney--shald--be -awarded -to-ihe-dowest-and -best-bidder--taking
inte~-consideration-the--qualities-ef--the--artieles-to--be-sup-
plied;--their-eonformity-with -the-specifications~-their-suzt-
abi1i£y-to--the -requirements- of--the- -county -governmpent - ~apd - the
delivery-ierms---Any--0r--akl-bids-may-be-rejeeted---1f-all-bids
reeeived--on o -pending —contract-are-for-the- some -unit-price-o¥
teotal-ameount - the- county purchasing-agert-shati-have-authexz £y
teo-redect-all--bids~--and -+o--purehase--the - reprired--suppizess
materialsy -~ -e@EHpReNtE --0F -~ contzactral--serviceg--4n--the -o2en



marke& ;- provided--the -priee- paid -Hr-the- open--market-shall-net
exeeed-ihe-bid price---Back-bid;-with-the- name--of-the-bidder
ghrall--be--entered-~-onr-a-record -and--each -reeerd-with--the -sue-
eessfut~-Dbid ~-indicated--thereon~shatl;--after--the-award -o£-the
erder-or~eontractr-be-open-to-publie-inspeetion=~

All contracts shall be approved as to form by the county
attorney or other qualified attorney and a copy of each long-
term contract shall be filed with the treasurer or other chief
financial officer of the county.

Section 15.1-~127. Centralized competitive purchasing by
executive secretary. -- The governing body of any county having
an executive secretary is authorized to provide for the central~
ized competitive purchasing of all supplies, equipment,
materials and commodities for all departments, officers and
employees of the county, including the county school board and
the board of public welfare or social services (all of which
are 1in Section 15.1-129 and 15.1-130 referred to as depart-
ments). Such purchasing shall be done by the executive
secretary under the supervision of the governing body of the
county and shall be accomplished in accordance with Chapter 7
of Title 11.

Section 15.1-605. Department of finance. - (a) Director;
general duties. - The director of finance shall be the head of
the department of finance and as such have charge of the admin-
istration of the financial affairs of the county, including the
budget; the assessment of property for taxation; the collection
of taxes, license fees and other revenues; the custody of all
public funds belonging to or handled by the county; supervision
of the expenditures of the county and its subdivisions; the
disbursement of county funds; the purchase, storage and distri-
bution of all supplies, materials, equipment and contractual
services needed by any department, office or other using agency
of the county unless some other officer or employee is
designated for this purpose; the keeping and supervision of all
accounts; and such other duties as the board of county super-
visors may by ordinance or resolution require.

(b) Expenditures and accounts. ~ No money shall be drawn
from the treasury of the county, nor shall any obligation for
the expenditure of money be incurred, except in pursuance of
appropriation resolutions. Accounts shall be kept for each
item of appropriation made by the board of county supervisors.
Each such account shall show in detail the appropriations made
thereto, the amount drawn thereon, the unpaid obligation
charged against it, and the unencumbered balance in the ap-
propriation account, properly chargeable, sufficient to meet
the obligation entailed by contract, agreement or order.

(c) Powers of commissioners of revenue. - The director of
finance shall exercise all the powers conferred and perform all
the duties imposed by general law upon commissioners of the
revenue, not inconsistent herewith, and shall be subject to the
obligations and penalties imposed by general law.



(d) Real estate reassessments. - Every general reasses-
sment of real estate in the county, unless some other person be
designated for this purpose by the board of county supervisors
in accordance with Section 15.1-598 or unless the board shall
Ccreate a separate department of assessments in accordance with
Section 15.1-604 shall be made by the director of finance; he
shall collect and keep in his office data and devise methods
and procedure to be followed in each such general reassessment
that will make for uniformity in assessments throughout the
county.

(e) Powers of county treasurer; deposit of moneys. - The
director of finance shall also exercise all the powers con-
ferred and perform all the duties imposed by general law upon
county treasurers, and shall be subject to all the obligations
and penalties imposed by general law. All moneys received by
any officer or employee of the county for or in connection with
the business of the county shall be paid promptly into the
hands of the director of finance; all such money shall be
promptly deposited by the director of finance to the credit of
the county 1in such banks or trust companies as shall be
selected by the board of county supervisors. No money shall be
disbursed or paid out by the county except upon checks signed
by the chairman of the board of county supervisors, or such
other person as may be designated by the board, and counter-
signed by the director of the department of finance.

The board may designate one or more banks or trust com-
panies as a receiving or collecting agency or agencies under
the direction of the department of finance. All funds so
collected or received shall be dep051ted to the credit of the
county in such banks or trust companies as shall be selected by
the board.

Every bank or trust company serving as a depository or as
a receiving or collecting agency for county funds shall be
required by the board of county supervisors to give adequate
security therefor and to meet such requirements as to interest
thereon as the board may by ordinance or resolution establish.
All interest on money so deposited shall accrue to the benefit
of the county.

(f) Claims against counties; accounts. - The director of
finance shall audit all claims against the county for goods or
services; 1t shall also be his duty to ascertain that such
claims are in accordance with the purchase orders or contracts
of employment from which same arise; to draw all checks in
settlement of such claims; to keep a record of the revenues and
expenditures of the county; to keep such accounts and records
of the affairs of the county as shall be prescribed by the
Auditor of Public Accounts; and at the end of each month to
prepare and submit to the board of county supervisors state-
ments show1ng the progress and status of the affairs of the
county in such form as shall be agreed upon by the Auditor of
Public Accounts and the board of county supervisors.

(g) Director as purchasing agent. -- The director of
finance shall act as purchasing agent for the county, unless the
board of county supervisors shall designate some other officer



or employee for such purpose. The director of finance or the
person designated as purchasing agent shall make all purchases,
subject to such exceptions as may be allowed by the board of
county supervisors.- —fer -the- eounty ih-such- maaner- as—may -be
provided- by- resolution -of -the-beard- He shall have authority
to make transfers of supplies, materials and equipment between
departments and offices, to sell any surplus supplies,
materials or equipment and to make such other sales as may be
authorized by the board of county supervisors. He shall also
have power, with the approval of the board of county super-
visors, to establish suitable specifications or standards for
all supplies, materials and equipment to be purchased for the
county and to inspect all deliveries to determine their com-
pliance with such specifications and standards. He shall have
charge of such storerooms and warehouses of the county as the
board of county supervisors may provide.

All purchases and-sales- shall be made in accordance with
Chapter 7 of Title 11 and under such rules and regulations as
the board of county supervisors may by ordinance or resolution
establish. -Subjeet-to- such--exceptions -as the-board may-pro-
vide,- -he —shall-before making -apy- purchase-or -sale -invite -eom—
petitive bidding- under such—rultes—and regulations- as the—beard
may- by- erdinance oF resolution-establish. He shall not furnish
any supplies, materials, equipment or contractual services to
any department or office except upon receipt of a properly
approved requisition and unless there be an unencumbered ap-
propriation balance sufficient to pay for the same.

Except as provided by the board, he shall before making
any sale invite competitive bids under such rules and reg-
ulations as the board may by ordinance or resolutlon establish.

(h) Other duties. - He shall perform such other duties as
may be imposed upon him by the board of county supervisors.

(1) Assistants - The director may have such deputies or
assistants in the performance of his duties as may be allowed
by the board of county supervisors.

(i) Approval of chief assessing officer. - Before the
appointment of the chief assessing officer of the county,
whether he be the director of finance, a deputy or supervisor
of assessments in the department of finance or the head of the
department of assessments, shall become effective, it shall be
approved by the State Tax Commissioner and such officer shall
be subject to the obligations and penalties imposed by general
law upon commissioners of the revenue. (Code 1950, Section
15-288; 1959, Ex. Sess., c.69; 1962, cc.399, 623.)

Section 15.1-640. Department of finance. - (a) Directer;
general duties. - The director of finance shall be the head of
the department of finance and as such have charge of the admin-
istration of the financial affairs of the county, including the
budget, the assessment of property for taxation; the collection
of taxes, license fees and other revenues; the custody of all
public funds belonging to or handled by the county; supervision
of the expenditures of the county and its subdivisions; the
disbursement of county funds; the purchase, storage and dis-



tribution of all supplies, materials, equipment and contractual
service needed by any department, office or other using agency
of the county unless some other officer or employee 1is de-
signated for this purpose; the keeping and supervision of all
accounts; and such other duties as the board of county super-
visors may by ordinance or resolution require.

(b) Expenditures and accounts. - No money shall be drawn
from the treasury of the county, nor shall any obligation for
the expenditure of money be incurred except in pursuance of
appropriation resolutions. Accounts shall be kept for each
item of appropriation made by the board of county supervisors.
Each such account shall show in detail the appropriations made
thereto, the amount drawn thereon, the unpaid obligations
charged against it, and the unencumbered balance in the ap-
propriation account, properly chargeable, sufficient to meet
the obligation entailed by contract, agreement or order.

(c) Powers of commissioners of revenue. - The director of
finance shall exercise all the powers conferred and perform all
the duties imposed by general law upon commissioners of the
revenue, not inconsistent herewith, and shall be subject to the
obligations and penalties imposed by general law.

(d) Real estate reassessments. - (1) Every general reas-
sessment of real estate in the county, unless some other person
be designated for this purpose by the county manager 1in ac-
cordance with Section 15.1-634 or unless the board of county
supervisors shall create a separate department of assessments
in accordance with Section 15.1-639, shall be made by the
director of finance; he shall collect and keep in his office
data and devise methods and procedure to be followed in each
such general reassessment that will make for uniformity 1in
assessments throughout the county.

(2) In addition to any other method provided by general
law or by this article or to certain classified counties the
director of finance may provide for the annual assessment and
equalization of real estate and any general reassessment order
by the board of county supervisors. The director of finance or
his designated agent shall collect data, provide maps and
charts, devise methods and procedures to be followed for such
assessment that will make for uniformity in assessments through-
out the county.

There shall be a reassessment of all real estate at
periods not to exceed six (6) years between such reassessments.

All real estate shall be assessed as of January first of
each year by the director of finance or such other person
designated to make such assessment and such annual assessment
shall provide for the equalization of assessments of real
estate, correction of errors in tax assessment records, ad-
dition of erroneously omitted properties to the tax rolls, and
the removal of properties acquired by owners not subject to
taxation.

The taxes for each year on such real estate assessed shall
be extended on the basis of the last assessment made prior to
such year.



This section shall not apply to real estate assessable
under the law by the State Corporation Commission, and the
director of finance or his designated agent shall not make any
real estate assessments during the life of any general reas-
sessment board.

Any reassessments made, which shall change the assessment
of real estate shall not be extended for taxation until forty-
five days after there is mailed a written notice to the person
in whose name such property is to be assessed at his last known
address, setting forth the amount of the prior assessment and
the new assessment.

The board of county supervisors shall establish a con-
tinuing board of real estate review and equalization to review
all assessments made under authority of this section and to
which all appeals by any person aggrieved by any real estate

assessment shall first apply for relief. The board so es-
tablished shall consist of not less than three nor more than
five members who shall be freeholders in the county. The

appointment, terms of office and compensation of the members of
such board shall be prescribed by the board of county super-
visors; such board shall have all the powers conferred upon
boards of equalization by general law. All applications for
review to such board shall be made not later than April first
of the year for which extension of taxes on the assessment is
to be made. Such board shall grant a hearing to any person
making application at a regular advertised meeting of the board
and shall rule on all applications within sixty days after the
date of the hearing, and shall thereafter promptly certify its
action thereon to the director of finance, shall conduct
hearings at such time or times as 1s convenient after
publishing a notice in a newspaper having a general circulation
in the county, ten days prior to such hearing at which any
person applying for review will be heard.

Any person aggrieved by any reassessment or action of the
real estate board of review and equalization may apply for
relief to the circuit court of the county in the manner pro-
vided by general law. ‘

(e) Powers of county treasurer; deposit of moneys. - The
director of finance shall also exercise all the powers con-
ferred and perform all the duties imposed by general law upon
county treasurers, and shall be subject to all the obligations
and penalties imposed by general law. All moneys received by
any officer or employee of the county for or in connection with
the business of the county shall be paid promptly into the
hands of the director of finance; all such money shall be
promptly deposited by the director of finance to the credit of
the county in such banks or trust companies as shall be se-
lected by the board of county supervisors. No money shall be
disbursed or paid out by the county except upon check signed by
the chairman of the board of county supervisors, or such other
person as may be designated by the bcard, and countersigned by
the director of the department cf finance.

The board may designate one or more banks or trust com-
panies as a receiving or collecting agency or agencies under



the direction of the department of finance. All funds so
collected or received shall be dep051ted to the credit of the
county in such banks or trust companies as shall be selected by
the board.

Every bank or trust company serving as a depository or as
a receiving or collecting agency for county funds shall be
required by the board of county supervisors to give adequate
security therefor, and to meet such requirements as to interest
thereon as the board may by ordinance or resolution establish.
All interest on money so deposited shall accrue to the benefit
of the county.

(f) Claims against counties; accounts. -~ The director of
finance shall audit all claims against the county for goods or
services; it shall also be his duty to ascertain that such
claims are in accordance with the purchase orders or contracts
of employment from which same arise; to draw all checks in
settlement of such claims; to keep a record of the revenues and
expenditures of the county; to keep such accounts and records
of the affairs of the county as shall be prescribed by the
Auditor of Public Accounts; and at the end of each month to
prepare and submit to the board of county supervisors state-
ments showing the progress and status of the affairs of the
county in such form as shall be agreed upon by the Auditor of
Public Accounts and the board of county supervisors.

(g) Director as purchasing agent. - The director of
finance shall act as purchasing agent for the county, unless
the board of county supervisors shall designate some other
officer or employee for such purpose. The director of finance
or the person designated as purchasing agent shall maxe all
purchases, subject to such exceptions as may be allowed by the
board of county supervisors, £fer-the-couRty -li- EUcH -RanRoE- 46
may -be -provided- by -resetutien -of -the--beard. He shall have
authority to make such transfers of supplies, materials and
equipment between departments and offices, to sell any surplus
supplies, materials or equipment and to make such other sales
as may be authorized by the board of county supervisors. He
shall also have the power, with the approval of the board of
county supervisors, to establish suitable specifications or
standards for all supplies, materials and egquipment to be
purchased for that county and to inspect all deliveries to
determine their compliance with such specifications and
standards. He shall further have the power, with the approval
of the board of county supervisors, to sell supplies, materials
and equipment to volunteer rescue squads and fire-fighting
companies at the same cost as the cost of such supplies, ma-
terials and equipment to the county. He shall have charge of
such storerooms and warehouses of the county as the board of
county supervisors may provide.

All purchases and sales shall be made 1in_accerdance with
Chapter 7 of Title 11, and under such rules and reculations as
the board of county supervisors may by ordinance or rescluticn
establish. Subject -to- suehr -exceptions -as— -the -reard— may-
provide; - ke— shall- befeore -making —any -purchase -o¥ -saze- <aviie-
ecmpetitive -bdidding —under —such - rutes— apd - regulat=ona —a—the—
board may —by—erdinanrce -o¥ —rFesolution-estabiish. H2 sha.l nRCT




furnish any supplies, materials, equipment or contractual
services to any department or office except upon receipt of a
properly approved requisition and unless there be an un-
encumbered appropriation balance sufficient to pay for the
same.

Except as provided by the board, he shall before making
any sale invite competitive bids under such rules and regu-
lations as the board may by ordinance or resolution establish.

(h) Other duties. - He shall perform such other duties as
may be imposed upon him by the board of county supervisors.

(1) Assistants. - The director may have such deputies or
assistants in the performance of his duties as may be allowed
by the board of county supervisors.

(J) Approval of chief assessing officer. - Before the
appointment of the chief assessing officer of the county
(whether he be the director of finance, a deputy or supervisor
of assessments in the department of finance or the head of the
department of assessments) shall become effective, it shall be
approved by the State Tax Commissioner and such officer shall
be subject to the obligations and penalties imposed by general
law upon commissioners of the revenue. (Code 1950, Section
15-320; 1954, c. 46; 1956, c. 349; 1959, Ex. Sess., c. 69;
1962, cc. 399,623.)

Section 15.1-712. County purchasing agent. - (a) There
shall be in the county a county purchasing agent. The ex-
ecutive secretary shall, unless and until the board of county
supervisors shall select a county purchasing agent or designate
some other officer to act as county purchasing agent, exercise
all the powers conferred and perform all the duties imposed
upon the county purchasing agent.

(b) The county purchasing agent shall, subject to such
exceptions as may be allowed by the board of county super-
visors, make all purchases for the county and its departments,
officers and agencies.

(c) He shall also have authority to make transfers of
supplies, materials and equipment between, and to sell surplus
equipment, materials and supplies not needed by, the depart-
ments, officers and agencies of the county.

(d) with the approval of the board of county supervisors,
he may establish suitable specifications or standards for all
equipment, materials and supplies to be purchased and inspect
all deliveries to determine their compliance with such spec-
ifications and standards.

(e) All purchases and sales by the county purchasing
agent shall be made in accordance with Chapter 7 of Title 11,
and under such rules and regulations as the board of county
supervisors shall provide.

(f) The county purchasing agent shall have charge of such
storage rooms and warehouses of the county as the board of
county supervisors may provide. (Code 1950, Section 15-376;
1950, p. 125; 1962, c. 623; 1972, c. 820.)




Section 15.1-766. Department of finance. - (a) Director;
general duties. - The director of finance shall be the head of
the department of finance and as such have charge of the admin-
istration of the financial affairs of the county, including the
budget; the assessment of property for taxation; the collection
of taxes, license fees and other revenues; the custody of all
public funds belonging to or handled by the county; supervision
of the expenditures of the county and its subdivisions; the
disbursement of county funds; the purchase, storage and dis-
tribution of all supplies, materials, equipment and contractual
service needed by any department, office or other using agency
of the county unless some other officer or employee 1is des-
ignated for this purpose; the keeping and supervision of all
accounts; and such other duties as the urban county board of
supervisors may by ordinance or resolution require.

The urban county board of supervisors may assign the
budget function to the urban county manager or executive, or a
budget officer. _ '

(b) Expenditures and accounts. - No money shall be drawn
from the treasury of the county, nor shall any obligation for
the expenditure of money be incurred, except in pursuance of a
legally enacted appropriation resolution, or 1legally enacted
supplement thereto passed by the urban county board of super-
visors. Accounts shall be kept for each item of appropriation
made by the urban county board of supervisors. Each such
account shall show in detail the appropriation made there:o,
the amount drawn thereon, the wunpaid obligations charged
against it, and the unencumbered balance in the appropriation
account, properly chargeable, sufficient to meet the obligation
entailed by contract, agreement or order.

(c) Powers of commissioners of revenue. -~ The director of
finance shall exercise all the powers conferred and perform all
the duties imposed by general law upon commissioners of the
revenue, not inconsistent herewith, and shall be subject to the
obligations and penalites imposed by general law.

(d) Real estate reassessments. - (1) Every general reas-
sessment of real estate in the county, unless some other person
be designated for this purpose, shall be made by the director
of finance; he shall collect and keep in his office data and
devise methods and procedure to be followed in each such
general reassessment that will make for uniformity in asses-
sments throughout the county.

(2) In addition to any other method provided by general
law or by this article the director of finance may provide for
the annual assessment and equalization of real estate and any
general reassessment ordered by the urban county board of
supervisors. The director of finance or his designated agent
shall collect data, provide maps and charts, devise methods and
procedures to be followed for such assessments that will make
for uniformity in assessments throughout the county.

All real estate shall be assessed as of January first of
each year by the director of finance or such other person
designated to make such assessment and such annual assessment
shall provide for the equalization of assessments of real



estate, correction of errors in tax assessment records, ad-
dition of erroneously omitted properties to the tax rolls, and
the removal of properties acquired by owners not subject to
taxation.

This section shall not apply to real estate assessable
under the law by the State Corporation Commission.

Any reassessments made, which shall change the assessment
of real estate, shall not be extended for taxation until after
there is mailed a written notice to the person in whose name
such property is to be assessed at his last known address,
setting forth the amount of the new assessment.

(e) Powers of county treasurer; deposit of moneys. - The
director of finance shall also exercise all the powers con-
ferred and perform all the duties imposed by general law upon
county treasurers, and shall be subject to all the obligations
and penalties imposed by general law. All moneys received by
any officer or employee of the county for or in connection with
the business of the county shall be paid promptly into the
hands of the director of finance; all such money shall be
promptly deposited by the director of finance to the credit of
the county in such banks or trust companies as shall be se-
lected by the urban county board of supervisors. No money
shall be disbursed or paid out by the county except upon check
signed by the chairman of the urban county board of super-
visors, or such other person as may be designated by the urban
county board of supervisors, and countersigned by the director
of the department of finance.

The urban county board of superv1sors may designate one or
more banks or trust companies as a receiving or collecting
agency or agencies under the direction of the department of
finance. All funds so collected or received shall be deposited
to the credit of the county in such banks or trust companies as
shall be selected by the urban county board of supervisors.

Every bank or trust company serving as a depository or as
a receiving or collecting agency for county funds shall be
required by the urban county board of supervisors to give
adequate security therefor, and to meet such requirement as to
interest thereon as the urban county board of supervisors may
by ordinance or resolution establish. All interest on money so
deposited shall accrue to the benefit of the county.

(f) Claims against counties; accounts. - The director of
finance shall audit all claims against the county for goods or
services; it shall also be his duty to ascertain that such
claims are in accordance with the purchase orders or contracts
of employment from which same arise; to present such claims to
the urban county board of supervisors for approval after such
audit; to draw all checks in settlement of such claims after
approval by the urban county board of supervisors unless the
said urban county board of supervisors otherwise provides; to
keep a record of the revenues and expenditures of the county;
to keep such accounts and records of the affairs of the county
as shall be prescribed by the Auditor of Public Accounts; and
at the end of each month to prepare and submit to the urban
county board of supervisors statements showing the progress and



status of the affairs of the county in such form as shall be
agreed upon by the Auditor of Public Accounts and the urban
county board of supervisors. Such accounts and records may be
kept in such form, including microphotography or other re-
productive method, as the urban county board of supervisors may
prescribe.

(g) Director as purchasing agent. - The director of
finance shall act as purchasing agent for the county, unless
the urban county board of supervisors shall designate some
other officer or employee for such purpose. The director of
finance or the person designated as purchasing agent shall make
all purchases, subject to such exceptions as may be allowed by
the urban county board of supervisors, fox the-county -in- such-
ManRer -as— may- -be Pprovided -by -reselutien- of- the —urban -county
board— ©f — super*isoEs-. He shall have authority to make
transfers of supplies, materials or equipment between depart-
ments and offices, to sell any surplus supplies, materials or
equipment and to make such other sales as may be authorized by
the urban county board of supervisors. He shall also have
power, with the approval of the urban county board of super-
visors, to establish suitable specifications or standards for
all supplies, materials and equipment to be purchased for the
county and to inspect all deliveries to determine their com-
pliance with such specifications and standards. He shall
further have the power, with the approval of the urban county
board of supervisors, to sell supplies, materials and equipment
to volunteer rescue squads and fire-fighting companies at the
same cost of such supplies, materials and equipment to the
county. He shall have charge of such storerooms and warehouses
of the county as the urban county board of supervisors may
provide.

All purchases and sales shall be made in accordance with
Chapter 7 of Title 11 and under such rules and regulations as
the urban county board of supervisors may by ordinance or
resolution establish, which ordinance or resolution may, not-
withstanding the provisions of subsection (f) hereof, provide
for the use of a combination purchase order -- check, which
check may be made wvalid for such maximum amount as the board
may fix, not to exceed two hundred fifty dollars. Subject to
such exceptions as the urban county board of supervisors may
provide, he shall before making any purchase-ex sale invite
competitive bidding under such rules and regulations as the
urban county board of supervisors may by ordinance or re-
solution establish. He shall not furnish any supplies, ma-
terials, equipment or contractual services to any department or
office except upon receipt of a properly approved requisition
and unless there be an unencumbered appropriation balance
sufficient to pay for the same.

(h) Other duties. - He shall perform such other duties as
may be imposed upon him by the urban courty board of super-
visors.

(1) Assistants. - The director may have such deputies or
assistants in the performance of his duties as may be allowed
by the urban county board of supervisors.




(j) Approval of chief assessing officer. - Before the
appointment of the chief assessing officer of the county
(whether he be the director of finance, a deputy or supervisor
of assessments in the department of finance, or the head of the
department of assessments) shall become effective, it shall be
approved by the State Tax Commissioner and such officer shall
be subject to the obligations and penalties imposed by general
law upon commissioners of the revenue. (Code 1950 ({Suppl.],
Section 15-384.53; 1960, c. 382; 1962, c. 623; 1972, c. 456.)

That Section 33.1-185, 33.1-190, and 33.1-192.1 of the Code of
Virginia be amended and reenacted as follows:

Section 33.1-185. Advertising for bids. - All projects
that the State Highway and Transportation Commission may under-
take for construction, shall when such projects are reasonably
estimated to cost two hundred thousand dollars or more, exeep€
in-ecases--of-emergeney; be let in accordance with Chapter 7 of
Title 11. after--public-advertising-. When such projects are
reasonably estimated to cost betweer-twenty below f£ive-theusard
and two hundred thousand dollars, the Commission may let them
to contract, and if such projects are let to contract they

‘shall, exeepi--in-cases-of-emergeneyr be let only after-pubiie

advertining- in accordance with Chapter 7 of Title 11. The
Cemmission-shall- advertise for-bids -fer-sueh-werk-at-teast-&we
weeks--Cfourteen - days)--prior--to--the-tetting -of--any--eentraet
therefeor---The- advertisement-shali-state the place -where-bzd-
ders-may--examine--the plans -ard-speeifications-and-the-time-and
plaee-where-bids -for- such work-wili- be--opened-by-the-Commia-
sien~-

The word "project" as used in this section shall mean
construction and shall not include routine maintenance work or
the installation of traffic control devices, unless such work
is to be performed under contract. Failure-te-reeeive-twe-bzds
£rem-quatified-econtractors-at-ieast-ene-of-wvhreh-is-wrthin-the-
egtimated-cost~--for-any-prejeet-shall--for--the purpeses-of-this
seetion-be-regarded-an-emergeney-

Section 33.1-190. Construction by force account. - Ir-
respective of the provisions of Section 33.1-185 €0--33-1-189
:nelusive, in cases of emergency or on any project reasonably
estimated to cost not more than two hundred thousand dollars
the Commission may, in its discretion, build or maintain any of
the roads in any system of State highways by force account.

Section 33.1-192.1. Limitation of suits on contracts
executed after June 30, 1976. =~ No suit or action shall be
brought against the Department of Highways and Transportation,
Commonwealth of Virginia, by a contractor or any persons
claiming under him, on any contract executed pursuant to this
chapter, after June thirty, nineteen hundred seventy-six, or by
others on any claim arising from the performance of the con-
tract by the contractor, unless the claimant shall have ex-
hausted the review process provided by Section 33.1-385.
Further, no such action shall be brought unless the same shall



be brought within eighteem six months from the--completion-ef
the - woFk--or-the--prejeet--to - the--satisfaetien~-c£~the -ehief
engireer; receipt of the decision of the Commissioner, Depart-
ment of Highways and Transportation. In no event shall any
delay therein on the part of the contractor be construed as a
reason for extending the time within which such suit or action
must be brought.

No suit or action shall be brought against the contractor
or surety on any such contract or claim unless the same shall
be brought within five years after the completion of the work
on the project to the satisfaction of the chief engineer,
Department of Highways and Transportation.

Section 33.1-192 of this Code shall continue in full force
and effect as to contracts entered into prlor to July one,
nineteen hundered seventy-six, or claims arising therefrom.

That Section 53-67, 53-68, and 53-70 of the Code of Virginia be
amended and reenacted as follows:

Section 53-67. Agenc1es may purchase. - All departments,
institutions and agencies of this State which are supported in
whole or in part by the State shall, and all counties and
districts of such counties and cities and towns in this State
may, purchase from the Director all articles and services
required by such departments, institutions and agencies of the
State for their use or the use of the person or persons whom
they assist financially, or by such counties, districts, cities
or towns, produced or manufactured by the Director by convicts
or misdemeanants confined within the penitentiary or elsewhere
employed within this State, including products of the State
correctional institutions and no such article or service shall
be purchased by any such department, institution or agency of
the State from any other source unless excepted under the
provisions sf Section 53-69. ¥he-purchase-ef-services-required
herein--may -be--excepted -by-the--Director-of-ithe--Department-of
Purchases--and--cuppiy- i -the- event- -that ~sueh- services--de--not
meet~-the--reasenabie--requirements--ef--gsueh--department;--+n-
stitutien--0i--ageney--of -the- Htate,--or--in-any-case--where ~the
requisitien--for--guch - -service - cannot--be--complied - with--sub-
stantialliy-en-aceeunt-ef-an-insuffieient-suppiy-ef-the-serviees
required-or-otherwiser

Section 53-68. Procedure for P purchases. e--be-~made
whrouglr -Pepartment - of~-Purchases--ard -6uppiy- All purchases by
departments, institutions and agencies of the State shall be
made as provided by the Division of Purchases and Supply of the
Department of General Services. All other purchases shall be
upon requisition by the proper authority ef--the--department-
institutionr;-er-ageney-of-the-state-e¥ of the county, district,
city or town requiring such articles.

Section 53-69. Exceptions as to purchases. - Exceptions
from the cperation of the mandatory provisions of Section 53-67
to 53-72 may be made in any case where in the opinion of the



Director of the Division of Purchases and Supply the article so
produced or manufactured does not meet the reasonable re-
quirements of such department, institution, or agency of the
State, or in any case where the requisition made cannot be
complied with completely on account of an insufficient supply
of the articles or supplies required or otherwise.

Section 53-70. Evasion by variance from standards of
Director. - No such department, institution or agency of the
State shall be allowed to evade the intent and meaning of
Section 53-67 to 53-72 by slight variations from standards
adopted by the Bireeter; Division of Purchases and Supply of
the Department of General Services pursuant to Section 2.1-446,
when the articles produced or manufactured by-him in accordance
with his the standards are reasonably adapted to the actual
needs of such department, institution or agency.

That Section 2.1-374, 2.1-375, 2.1-376, 2.1-376.1, 2.1-436,
2.1-437.1, 2.1-437.2, 2.1-437.3, 2.1-439, 2.1-443, 2.1-448,
2.1-449, 2.1-452, 2.1-454, 2.1-458, 2.1-459, 2.1-460, 2.1-461,
2.1-462, 2.1-463, Chapter 4 of Title 11, containing Section
11-17 through 11-23.5, 15.1-287, 22.1-141, 33.1-186, 33.1-187,
33.1-188 and 33.1-198, of the Code of Virginia be repealed.



INDEX OF THE DISPOSITION
OF
PERTINENT LEGISLATION



Tv-11§ pue
Zhh-1'7§ @98 ‘papusuy

76-11§ @9s ‘1eadey
0L-T1§ pue
g9-11§ °9s ‘t1eaday

(Q)T£-11§ @98 ‘1eadey
1L~11§ @9s ‘1eadey

(4)69-11§ pue
1.-11§ @95 ‘Teeday

papuauy

y4-11§ @os ‘Teadey

16-11§ @°s ‘Teaday

1e2day

16-11§ ©°s ‘1eoday

§3TN1 UOTSTIATQ
yaIm 9OUBPIOOOER UT dpeW 2q 03 saseyosand 1V

uotaoadsur or1qnd o3 uado
$19pi0 puUEB $30BIJUO0D ‘SPIOIII ‘s3uipassdoad 1V

Suyiaiesy paeog Teaddy

I1@33e 10 @1039q aayare Lanfur a1qexedeaar JO
Jutmoys uodn 30BIIUOD JO BUIpiEME Aeas Lew 3ano)
paeog yeaddy Jjo ma1Ad1 TEBIOIPNSL

ao130u jo SsAep

£31Ty3 uTy3lTm uotlledTITTEnbsip eedde - is1eaddy
pelealId siaquaw 9ATJ Jo pavog feaddy § pue d
qusudinba Suranseaw Aiole10qBT--S35BYD

-and juswdyinba sspnyour juswdoyaseq SwWAISAS pue

sts{1euy juswelBeuel jo Juswiaedaq aYyi 10J sa1Ing

pearqryoad ui81ao JeUOTIBU 10 X3S
‘10709 ‘uol3F(aa ‘9O0BI JO 3SNEBIAQ UOTIBUTWIIDST(Q

aako1due

£atunjioddo Tenbs ue aq o031 paarnbai 1030BI3UO0D pue

UOTJIPUTWTIDSTP JO UOIIBUTWIT® JO UOTIRIBRTISP dABY
03 poaarnbax QQ‘0T1$ I3A0 JO S3DBIJUOD 33BIS TV

1030813U0D pue Ldouade ‘uosiad :3JO SUOTITUTISQ

uyd1ao JBUOTIBU 10 X3S

‘uoT817921 ‘10700 ‘9OBI JO JUNOIOB U0 Juswfo7dwd ut

UOT3IBUTWIADSTP @IeutwI(a 03 AdF1od jo uor3leIERId3(Q

£ LEY-1°¢
LEn-1'¢

T°LE9-1°¢

9ew-1°¢

0I%-1°¢

1°9LE-1°C

9LE-1"7C

GLE-1'¢

7LE€-T°C

NOILISOdSId

AIVIWWAS

NOILOAS



1e9day

1E2day

1'4Gy-1'¢§ @9s ‘Teaday

G7-11§ pue
[-H§ 93s ose ‘Twadey

papuaury

Gh-11§ @9s ‘papusuy

SH-T1§
OSTe 995 ‘popusuy

6.~-T1§ ®os ‘Teedoy

(H-T1§ @9s ‘teaday

79-11§ 99s ‘1wadey

saTaeaqI]
?3B31S UT S¥ooq jo Jurpurq o3 a1qedrrdde jou 230V

Butjutad 103
UOTSTATI(Q WOIJ uoT3isinbaa 103 ayrqrsuodsax satouale
*Butjutad oF1qnd e 103 @21qIsuodsal UOTSTAT(Q

3uiseyosand

Tex3uad y3noayl saot1aid asdeayd urelqo 03 SB OS s3sBYD
-and 179yl uT UOTISTAIQ 94l WoxJ pIe ¥93s Lew ‘039
SUOTIEOTUNUOD3T33 OF[qnd ‘sumo] pue S3TITD ‘S98TIUNOD

sasea] pue saseyoand a3elsa eBaI
10 saseyoand a8easasaq DHgy 031 aiqeoridde 3jou 30y

Ax03epuBw j0ou UOISTAIQ y3noayl Jurseyoand uaypm

3utpp1q
2aT3T139dwod 3noylim paddeoripuey a2yl Sujaaas

sdoysyiom paxa3z[ays 3rjoad-uou woij saseydand

paddeoypuey A7[ensSTA 10J UOTISSTUWO) WOIJ SISEBYDINJ

£37108 371

UOTIDOTAUOD JIUUBIWIPSTW pPurR 3J0BPIJUOD PIOA UTI S3ITnNsSsa
UOT3IBIOTA ‘BulplIng ayj uo xaaur8ua 10 3993TYSIB ay3l
woxy paseyoand aq ued 239 ‘sTeFaajzew JujplIng ON

a1qeoT13aorad
se ‘spoo3 paonpoad-eTurlaTp 03 uaAard @ousaajaad

3oBI13U0D JO
uotanoaxe Jurssjueaend piq jo Jiey-2uo o3 Tenbs puoq
3sod 03 19pplq [nJssaoons aarnbax AW UOTISTATIQ

6SH-1"¢

BGv-1°7¢

Yehy-1°¢

¢sr-1°¢
16%-1°¢

1°06%-1°¢2

06%-1°¢

67y-1°¢

8Yh-1°2

EvY-1°¢

NOILISO0d4SId

JAVIILS

NOTJLOHS



puoq juswied pue asueuwaoy]

-19d ® @AT3 03 pearnbaa sT 1030BI3U00 Yl ‘000‘0TS
ueyl SS3T I03J ST IOBAIUOD 2Yl SSITuUn ‘IappIq 9TqIS
-uodsaa 3semo] 8yl o3 33 29 03 paxatnbsi 3oevijuoy

3}O9Yd PaTITIALD JO noTl ul prq LAuedwoooe Aew puog

diom 9@yl op pue 3T 3dsod® TTTM 3y WIY O3 PIPIBME ST
30BI3U0D 3yl JT 3IeY3 993ueiend B se YO3Yd POTITIAD
® YiTtm p1q sTy Auedwoooe o3 paiynbax 1appiq yoeqy

p@zIaIoyane sS3OBIJUOD Jusw
-93BURW UOTIONIISUOD 10 PTINg-uldisap ao1ad poxig

3ur3aey
03 1otad sdep ue93] jJuswasTilasaape aifnbax (peajou

suo13dadoxd) Q0 ‘0TS JO SS20Xd UT SIDBAJUOD TV

(uotrssTwwo) T0Ij3u0) d3BIBADdY ODTTOYOITY

‘'9'1) paeog sya jo sismod pue soTInp ‘suoriounyg
SSOT

§,93B35 2yl 103 1030BI3U0D BUTITneIap 9yl Jo puoq
9yl uo uoTlde ue 3Juriq pue AJTIOJOBISTIBS QUOp 30U
ST 3urjutad sya 31 1ayjour Koypdws TIBYS UOTSTAI(

2Tqeotroead 3T
Buipp1q @AaT3T39dWOOD @SN {SI030BIJUOD 0] £1ddns pue
8utjutrad 103 peairnbea asded sseyoind 118YS UOTSTIATI(Q

90T1a1d 3d0€13U0D Jo payya-suo o3 jenbs puoq sourwWiOg
~-xad sxtnbax Aew !yiom op 03 Buryeiispun L3aed Jjo
30BI3UO0D ud33Tam satnbeax Aew (Buipprq Jo soeid

pue swTl jo 9dT130u 9A13 03 pairnbax uoystalq

aTqeor3oerad
3T ‘Butjutad 103 paarnbax Buippiq saT3zTI=dwon

0¢-T1

61-1T

8T-T1

T LT-T1

L1-17

L=Y

£9Y-1'7

a9m-1'¢

19%-1°¢

09%-1°¢

19-11§ pue

8G-T11§ 29s ‘Teoday

T19~-11§ pue

LG-T11§ @29s ‘1eaday

19-11§ pue

LG-T1§ °29s ‘1eeday

€h-11§ @°s ‘1eadey

LE-TT§ pue

17-11§ @9s ‘1eadey

pepusury

1e9day

T%7-11§ @9s ‘Teadsy

29-11§ pue ‘I%-11§

‘LE-11§ @98 ‘Teadsy

I7-11§ @°s ‘1eaday
NOILIS0dS1d

AJVHIANS

NOIILDHS



9¢-11§ @9s ‘'1eaday §30B13U0D
Lemy3TH 031 @1qediidde jou :-jaom ayj jo uotjatduwoo

guipuad s30BI3UOD UTEIIAID UO a8eutejaa jo junowy G €7~ 11
Teaday pIoA
918 €°€7-27 - ¢ €7-11 JO UOTIBTOTA UT SIUSUWNDOP
30B13U0D 10 SUOTIelITAUT PIQ UL suotstaoad 11V v EL-11
1eaday 3ouBINSUT 10 Spuoq A33ans
ayy aaoaddesip 10 2ao0adde 03 I9OTFJO 93BIS ®
Jo 3y3t1a 9yl 2309JJe 3,USP0pP UOTIDIS 8uipeeoaid € €z-11
1eodsy Auedwod adueansut
10 K3eans aendotjaed B woiaj adueansui 10 puoq
£39ans e aandoad o3 paarnbax jou sae s$10310BI3UOH 7°¢e-11
6-11§ @9s ‘Teaday s3urpyInq o17qnd 103 S30BIJUOD UT
syonpoid pueaq Tenba o3 Zurjeiaz suo1ied13yToadsg 1°€Z-11
19-11§ pue 000°GZ7$ 12A0 $30BAUOD
gG-11§ ®9s ‘Teaday UoT3IONIISUOD JUsWUIIA0Z TEDOT uo pairnbax spuog €7-11
ZG-11§ @9s ‘1eaday spaooaa or1qnd axe s30BIUOD puR SpIq TIV Z2Z-11
€6-11§ pue 309load jo 1eoasy uotieridoadde jo 3jusd aad
Zv-11§ 29s '1eaday 9214yl UTYITM PIQ 3IT ISPPIQ IS9MOT YiTm d3eriodau
few 23B31g ‘spIq T1® 399fa1 03 paziaoyine aleis 12-T1
#G-11§ 29s ‘1eaday WIBTO TBMBIPYITM SaTuap A3Tioyine Jurldoeiljuod uaym

13pPPIq pemO]lE MaTada [erorpn[ !ioixs Tejuawdpn(
e 03 posoddo se {BOTI9TO B 03 SNp SEM 9MNBISTW Y3l
uaym SpIq JO [EBMEBIPYITM JOJ SuBaW pue SJITWI] 3WT] 2°0Z2-T1

[H-T11§ @os ‘Teaday I9ppPTq 3IUSPIS2I PaMOTIE 8duel1aJald 1°0Z2-11

NOILISOdSId AGVINS NOILDAS



PIQ STY YiTM ‘puoq B ‘3Oayd 2yl JO Nal] Ul 10

LG-11§ @°s ‘Teaday 399Yd PaTITILLD B JTugns 02 paitnbax Ispprq yoey 98T-1°¢¢
§90103F
uMo S3T YITM MIOM 3yl op 10 ‘3ulppiq aaT13iriadwod
£q 000°00C$ PU®B 000‘GzZ$ ueaMIaQ SIORPIAJUOD pieME
Aew uotssTumo) Lemy3TH a9yl °3Ioeajuod ay3 Bullael
¢81-1°¢c§ pue ‘/€-TT§ 03 xo1ad sdep #1 Bursyizaspe d71qnd I93Je aq
‘I7-11§ @®s ‘pepusuy asnu Q00 ‘007§ I9A0 IOM uOT3IONIIsuod ABMY3TY 1V GRI-T1 ' €¢
3uipp1q woxy pairqryoad 3o9foad
uo 19aurlue I0 3093Tyoae ‘bas 38 ;/1-1T suoraosg
bas 139 Y3 m 9oueiTdwod ur ‘s3yoafoad uopizonajzsuod fooyos
LS-T11§ @°8 ‘teaday pTe-2383S 1B U0 paafnbax Bupprq 8ar3Tradwo)n I%T1-1°2¢
papuauy aourulgd Jo uawiaedaq 99/-1°¢G1
papusury Jualdy Buiseyoang 4£3unon ZTL-1°61
popuauy aoueuly jo juswjaedaq 0%9-1°6G1
papuswy aourutg Jo juswiaedag G09-1°6G1
30931Ydae :
6/~-11§ ®°s ‘1eoday woxy psseydand aq o3 jou s3urplIng I0J JBTIVIBYR [8Z-1'CST
sat1ddns jyo Surseyoand aar3Tiadwod pazt
-7ea3usd 9yl 103 apraoad o3 pazraoyjne ST LIe39I09S
pepusuy 9ATINOIX® UB Y3Im Kjunod B Jjo Lpoq Burtuaaaol ayg LZTI-T°ST
Sp100aax
o119nd sae sp1q !pa3oefsx aq Lew sprq 1B I0 Lue
‘19ppTq 31S9Q pueB 3S9MOT 9yl O3 POpPIBME 3aq Jsnul
pepusury jusde Buyseyoand Ljunoo ay3z £q S3IOBIJUOD TV 60T~-T1°G1
@0730u °oT1qnd £q Pa3IOTT0S SPIq PaTeas ‘000‘G$
ueyl] saow ITBS JT '9]qISEIF uUaym SpI1q aAI3ITIad
papusuy -Wwod uo paseq 9q 03 21k sayes pue saseydand TV 80T-1°G1
NOILISO4SIa LIVIRNS NOILOHES



papusury

papusuy

papusuy

1°26T-1°€E§ @95 ‘popusuy

(P)I%-11§ ®°s ‘papusuy

76-11§ @9s ‘Tevadey
Z%-11§ @9s ‘7Tradey
8G-T1§ @9s ‘Teaday

1030811q 243 Aq pajdope spaepuels woaj
suorleraea 3y311s £q suor3zosds ayi jo Sujueaw aYyj
apeAd 03 p3MOTTE 30u sajouale pue sjuswiaedag

£1ddng pue saseyoang
Jo ridsg 8yl y3noayz apsW °9q IsSNW SISBYIINg

spenbs snosax 37joaduou 1923UNTOA SB TTam
se ‘sseyoand Lew S3IOTIISTP pur safjunod - ‘3dsqg
woxy papasau spood aseyodand o3 paxrnbaa ssaTousaly

uorjaTdwod yiom i93jye saeak ¢ UTYITM 3ys8noaq
29 3snu £32Ins 10 1030BiA3U0D 3y3j 3surede
swreTo ‘uoriajdwod }IoM JO syjuow g UTYITM
3y8noiq aq 3snu - ‘3doq LemyS1H ay3 3surede
uot3idoe ue Burlutiq a10Jaq 9gE-T €€ UOTIID3S
ur ss9o01d MITA9I 8yl 1ISNBYX2 JISNUW JUBWTERTD
- 9/61 ‘Q€ @unf 1933k 03Ul PII3IUS SIORIJUOY

JUNOdD® 8210}
£q speox pTIng ArW UOTSSTUMIO) ‘000°00Z$ ueya
saow 3ur3isod 309[oad uo 10 LdousBaswa jJo sased uj

uorioadsutr or1qnd o3 uado s30BI3UCD pue SpPIq IV
SPTQ TTe pue Aue 3o9(21 03 PIZTIOYINE UOTSSTWWON
?3e38 °Yyjy 03 afqeded ‘jyaom s8yj jo

1500 8yl Jo %0QT JO wns ayj ul puoq adurwiojiad

B Juesaad 3snw Iapplq INJSS900Ns ayl pue Iappiq
91qTsuodsai 3s9m0] aYyl 03 38 9q Isnw 3JOBIJUO)H

0/-t4

89-€¢

L9-¢4§

T°761-1°¢€¢C

06T-T°€¢C

681-1°¢¢
BBI-T°¢€¢C

LBI-T°€¢

NOILISOdSId

AAVHIOS

NOI1O3S



COMPARISON OF GOVERNMENT ACCOUNTING OFFICE
BASIC PROCUREMENT PRINCIPLES,
VIRGINIA PUBLIC PROCUREMENT ACT,

AND
ATTACHMENT O TO OMB CIRCULAR A-102



89

B0T

O LNEWHOVYLIY
40 NOILOHS

*arges1iovad uaym paiinbax

ST uoT3IT3i=adwod 3yl ‘(000‘01$ ueys

SS9T I03J ST 30BIJUOD BY} DI3YM USdAY
*93n3e3s AQ 3dwsx?a Ss8TuUn UOTIONIISUOD
I0 @duURINSUT ‘SVOTAISBS JO aseyoand

@Yyl I03 I0 ‘spoob JO 8ses] I0 aseyo
-and 9yl IX0J S30ORIJUOD Teusuuisaobuou
U3Ttm 000'0T$ I8A0 s3deajuod orrgnd

TTe uo paxtnbsx st uoT3erjzobau aaty
-T39dwod 10 HUTPpIq pafeas aaTitiadwo)

*JuswAiordus

STY S3T33103] poa3oTaucd aaiotduwe

OTTgnd e UOT3TPpPER UI  *y3zoq IO ‘QQQT$
ueyl SIow 3jou JO BUTJ e ‘syjuow gy
uey3l axow 3ou I03 [rel ut juswauTIuod
ST $83n3je3ls ayl 3JO UOTIR[OTA TNITIIM
103 AjTeuad wnwixew sy, ‘SUOTIOESURIY
Juswaandoad x03 A3rTrgrsuodssa pey
aouo oym sasdhordws o1rgnd Aq juswAoydus
juanbasqns 30 aansolosTp satnbax
se@3nje3s 9yl ‘IYlang - sYoeqYOTY
butateoax 10 s3316 bButrizdsooe pue butie;
~10T170s woxy ‘3s8133ut Axzetunosad e aaey
A3yl yoTym uT suoTjzoesuURI3l Juswainooxd
ut burzedrotriaed woay ssskordus oTTgqnd
3TqTyoxd 3DV @Yl JO AI O[OTIIY UT SUOT
-sTa0ad @soyl "z'8T ©T3TL ‘0T xa3deyn
30 € pue g sa1d0T3ay pue ‘(bass 3o
T°86V-C 8T §8) IOV Spnelaq [eIUSWUIBAOH
eTuTbITA 2y3 ‘(bos 38 Lpe-1'z §§)

IOY 3ISSABSIUI JO 3IDTTIUOD eTUThaTA BY3
99s ‘oTdwexs I04 30V 8yl JO opTS
-3N0 pa33ed07 @I® buTrjzoeajuod orrqnd

UT SOTY3d U3Tm butiesp sajzniezs Kuep

LOY INIWIINO0Ud DITHNd VINIODNIA

*uor3jTiadwoo o99x3 puer undo

wnwIxXew sapTaoad 3eY3 JIsuuew v uy
Po3IONPUOD @ PTNOYS ‘snTea Ie(1op 0]
pIebax 3InoylTm pue uoTileTjzobau Aq 10
butstjaaape Tewioy Aq Iayjzeaym jJo ssaT
~-paebax suoTrioesueal Fuswaanooxrd TV

uoT3iTiadwoy Jo JuaINg

*SUOT3eTOTA J03
pa11dde oq pinoys suotrjoe Axeuttdrostp
—-~- §I1030®vI3U0D TeIjus3lod X0 SI03DBRIJUOD
woxy onfea Axejauow jo butyjzAue a0
sioaey ‘seT3Tnieab 3dsode iou 3TOTTOS
I9Y3Tau pinoys sjusbe 10 ‘seslordws
‘s1801330 s5,A3TAT30R TR3jUSBWUILACE ayy,

*S30RIJUOD
butaaisTutwpe pue buipieme ut pabebus
sjusbe 10 seslordws ‘sasoTIjo S3T

Jo sduewaozaxad syl uxsA0h 03 JIONpPuODd
JO Spaepue3ls I0 SpPOd UI33TaM B uTej
-UTew pTnoys A3TATIOR TejuBwWUIaA0D ayyg,

30NpUO) JO 8po)

SATAIONIYd LNIWTINDOUd DTSV OV



90

(e) (T)4A0T

(®) (1)90T

O ILNIWHOVLLY
40 NOILDAS

*(2)Le-1T1 B8

995 ‘pesn aq 03 S1030BJ uOTIENTERA® Y3
putAzToads pue painooad 29 031 3Iybnos st
yoTyMm 3Byl swIal [eIsusb ut burleodTpur

Tesodoxg ao3 3ssnbay usizitam e 3O

souensst 9y3z saxtnbsx uorjeriobau aa1y
~139dwo)
aya 03 o7gedoTtdde SUOT3ITPUOD pue SWId]

*(T)LE-TT & @25 "3uswaandoad

TeIn3oeIjuod pue suoTieoTIToads syl

sousiaa3yax Aq butiexodiodouT 10 buturR3UOD
PTg O3 UOTIBITAUT USIFITIM B JO dOUENSST
ay3 saxtnbax HBuTpplq paTees 2aT3ITIL2AWOD

"6v-1T § ®°Sg
*aTqe3zdedoe sT Tenba ST yoTym 31dTIaR
Aue pue ar14as Teaxausb ay3x sdaauod 37

{pueaq oT3Toads 8yl 03 sIVPPTQ FOTIISIAX

30U S80p ,SdWPU purIq, 3FO IsSn YL

*(Z) pue (T)LE-TT §§ ®9S ‘3ybnos
puteq sT 3eym JO uUOTIATIOSIP USIFTIM
e axtnbaa uotjetriobsu sat3zTisadwod
pue HbuTppTq poless aaT3TIadwod Yy3oq

‘saanpedoad ssayl sqlaxosaad

30U S30pP 30¢ BYJ ‘uUOIIepl[osSucd 10
Awouooa 103 saseyoand psassodoad matasa
03 suorstaoxd Hbuipniour ‘saanpsasoad
umo s31 dolsasp 3snu Apogq o1T7qnd yoeq

LOV INIWIHNO0dd OITINd VINIDATA:

‘po3jenieas

A1aedoad aq o3 stesodoad pue sp1i(

103 J8pi0O UT TITITNI 3IsSnu sSIASPppTq

yotym sizuawsxinbex 11e yza03

398 ATaealo pinoys sTesodorg x03
s3sanbay pue sptg I0J suoTiIEITAUI (D)

‘3uswainnoxd e Jo sjuswaxainbax
JUDTIRS I3yzo 10 @ouewrojaad ayjl
duTiyep O3 sueaw B se pasn aq Aeu

uotydraosap ,Teubs 10 sweu pueiq,
e ‘sjuswsatnbax Teotuysaly oyl 3Jo
uoiadraossap 83eINDOR pue IeITD
e 9)ew 03 TedIwoucdauUn I0 [edT3
-oexdut sT 3T uaym ‘paandoad aq
03 89DTAI2S I0 ‘3onpoad ‘ferislew
ay3 1oy sauawaxinbexa Teoruyoel
ay3 jo uotraidraoseap ajeandoe pue
Iealo e 93erIxodiodoutr pInoys ‘uotrie
~-T30b3u 10 butistiasape Tewaol Aq
I2y3loaym ‘sSI9IJO JO SUOTI3LITOTITOS (q)

‘swa3T 2aT3edTTdnp 10 Axes
-S@0auun proak 03 pue aseyosand
TeOoTWOUODS BI0W B ulejqo 03
sjuswaatnbax jo uotrjzeprToOsuco
IBPISUOD O3 pPamMatasa ag pInoys
suoTioer juswdanooxd pasodoiad (e)

twnwilutw e se ‘spraoad
pTnoys saanpaosoxd juswaanooad us3ITaMm

S2INPadO0Id JUBUDINDO.IAJ

SUTAIONTIYA LNIWMINOONd DTSV OVD



91

att

1T

(Al

O LNIWHOVLIY
40 NOILOAS

I03J ©TABITIADO ‘PaATa09X sSpTq TTe 3O

putuado oTTgnd ‘uoTielzrTaul ayi jo 3dTI0U
o1Tgqnd ‘SUOT3}TPUOD pue sSuUOT3RDTITOS®dS Byl

HuTUTE3UOCD PTH OF UOTILITAUI USB3ITIM B
3o @ouensst 9yl axtnbax Hutpprq pSTESS
2AT3IT39dwod Y3 Tm DbuTTedp suoTldas ayg

*(3)Tv-1T 8

99g ‘*aT1qeotjoead asaldI9ym paatnbax
ITT3s ST uot3Tiadwoo 3Ing ‘burlTam

ut saanpeaooxd bHurseyoand sidope Apoq
ortand ® 3T 000/0T¢$ I9pun s3juawaandoxd
103 poxtnbax jou axe uorjeTlobau 8AT3I
~139dwod I0 BUuTppPTq paTeas sAT3ITI=AWOD

*(2)Th-TT & 995 -30¥ 9yl I9pun
jusuwsinooaxd 20In0s 370s JO juateatnbs
ay3 ST ,uor3erjobsu sarjz13zadwoouopn,

‘€p-1T 8 ©9S °sTseq 3s00 3jo abejusdaad
-g-snTd-3S0D © UO poOpIeME 3 S3IDRIJUOCD
1TeUs Aousbaswa ue JO Ssased ur ATuQ

*sTseq JUSWISINUIAI 3SO0D 10 90Tad poxTyg

B uu pepieme aq Aerw S30BIIUO0D DITANg

LOY LNIWIINOOUd DOITdNd YINIDUIA

o2yl TTe YaTm A730BXd HUTWIOIUOD

‘p1q 9sOoym I9ppIq o@1qrsuodsaa

8yl 03 papaeme ST 3ORIJUOD

20TId-paxXTI-WITI B pueR pajzxToITOs

A1oTTqnd 23° SpTg paleds YyoTym ut
poylaw - Spiq paieas eat3iriadwod ()

* 890IN0S
perjTrendb jo asqunu s3jenbope ue
woXJ pauleilqo aq pInoys suoTl
-p3onb s3rx 10 9otad ‘posn oOs
JI BulyTrso e SE paysTIqelisd
junowe JefTop OfjIoads e
ueyl aiow jou ojebaabbe syl ut
put3zsoo ‘A3zxsadoxad xsyjzo 10 saTTd
~-dns ‘s30TAI98 JO juswaanooxd
e 103 93etadoadde pue punos
axe 3jeyl spoyzsuw Juswaindoxad
TewIrojutr pue a7dwts A7aaT3ielal

- saanpasoxd aseyoand [Tews (®©)

‘uot3eTtiobau aaT3iTiIadwod

-uou (p) ‘{uor3erlobou aaT3iTiIadwood

(0) ¢ (Putstiasape TeWIOI) SpTq poTedS
aaT3T3Iadwoo (q) ¢saanpaooad sseyosand
ITRWS (®) :spoylasw HBUTMOTTOI 9yl

Jo suo Aq opew S PINOYS JUsSWSIND0IJ

JuLWBINO0IJ JO POYIOW

*pa3Tqryoad o9 pInoys

s3oexjuod jo sadiiy ,3500 3o sbejusoaad
~e-snyd-3s0),  ‘3Iuswaandoxd xeinodo
-13xed 8yl xo3z ajetadoadde aq prnoys
pesn jusumijsut butanooxad 3o adi3 a8y

JUBUNIISUT butrandoxg jo odAy

SHATAIONIYd LNIWIINOOQUd OISV OVD



92

(®) (T)atT

(@) (T)a1T

() (T)AT1T

O LNIWHOYLLY
40 NOILOJIS

"(P)TIv-TT 8 @95

*Aousbaswe ue se pajeaxl sT Juswaandoxd
9yl ‘STgeTTeae ST SWI3 JUSTOTIINSUT JT

"(T)Le~-TT § @95 -asppIq

37qrsuodsax pue aaTsuodsax 3SIMOT
2yl 03 spew aq 03 paaTnbax axe spaemy

"(9)Iv-11 § @ss

se pajea1} s 3juswaanooad eyl

‘JuswaInNdOoId 901INOS ITOS ®
‘sxaT17ddns

OHQﬂmCOQmm.H 810w IO OM3] 30U 3IP |19yl JI1

299

"(T)LE-TT 8§

‘paxtnbax st jusweansoad syz o3

@TqeoTT1dde SUOT3TPUOD pue SwWIadl TeRINIORIY
-uod pue suoT3EdT3ITOads 9yl @ousisgax
Aq butiexodaoout 10 HuturezuUOD p1g 03
UOT3IB3ITAUTI UD33TIM B JO SDUBNSST Yy,

"(T)Le-TT § @95 “-x9ppIq

81qrsuodsax pue aATSUOdSaI 3SOMOT
Y3 03 pieme pue pIq ay3 bBurjenTeas

LOY LNAWIHUND0dd DI74Nd VINIDUIA

"SPIq ITayl

JTwgns pue aiedsad o3
SI8ppTq 9yl I0J pukb suwisa)
pue spsau JO JuswWDIELIS
9397dwoo e aaedsad 03 arqe
~{Tea® ST 2wWT3 JUaIDTIING

*9071xd jO sTseq ayjz uo
A1tedroutad spew aq Aleje
-Taxdoxdde ued iapptq njg
-SS200NS ®8Yl} JO UOTIOOTSS
pue ‘30ex3uod aotad
-POXTI-WIATF © O3 J[3S3T
Spual 3juswaanooad ayy

*KA1aaT303330

@3adwoo 03 alqe pue
PburTTTM 210 saatrddns
9TqTsuodsal 210w I0 OM]

*d1qeTTRAR

dpew 3aq ued I0 ST
uot3idtaosap sseyoand o
uorjentyroads oT3STIROa
pue ajenbspe ‘sjsydwon y

tarqIseay
®q 03 buTpptq patess
8AT3T3Iodwod I03

jussaad aq 3snw ‘wnwruTw
B se ‘HBUTMOTTOIF ayL

(p)

(9)

(q)

(1)

*@0Tad ur 3samoT 9ay3l
ST SpTg 103 UOT3I®ITAUI dY3 JO
SUOT3ITPUOD pue SwIdal TerTaailew

SH'IdIDONIdd LNAWZANOOUd D1 SV



93

"Th~11 § ®8S
*poa3osalsx 10 parreoued aq Aew ‘siesodoad
I0 SpTq 11 10 ‘UOT3PITOTIOS I3ay3zo Aue JI0

‘1esodoxg 203 3sanbay e ‘prg 03 uoTilE3lTAUT uy

‘(T)L€-TT § @S "I9ppTq a[qrsuodsaa pue
sATsuodsaa IsS9MOT 9yl 03 apew aq 03 pIleme

@YUl Y3Tm !{eTI93TID IBYIO puk STsATeue antea

(®)
pue (p)
(o) (g)att

(a) pue
(®) (z)att

N N

0 INIWHOVLLIV
0 NOILDAS

‘HuT3lsoo BaT24A0-8ITT

‘s31030vI3U0D TeTjusjzod
Jo suot3jeorzyirenb teroads spnioutr Keuw
UOTYMm ‘UOTIBITAUI BY3 UT Y3lI03J 39S sjuau

-axtnbax ay3z uodn pajentieas 8q 03 poaxarnbaa

axe sptTq 9yl -paxrnbax st peateosi spiq
ITe 3O jJuswdodounouue pue butuado oTTqng

"(T)LE-TT §
9395 ‘jusawsanooid sy3z o3 sTqeotridde

SUOT3TPUOD pUBR SWId] PIJORIJUOD pue
suoTjedTIToads 8yl sousaajax Aq siexod
~I0DUT X0 uTR3lUOCD 03 paxtnbsx sT prg o3
UoT3e3ITAUI 8yl °sprq jo adTeoax 103 3ios
@3ep ®yy o3 xotad shep uel paarnbaa st
pTd O3 UOTIRITAUI BY3l JO S81T30U O119nd

LOY INEWIYNDOYd DITHNd VINIDYIA

rwexboad

313} JO 3IS8a383UT 3s3Q BY)

Ul sSuOoseax sSsaursng pajusu
-NO0p punoOs axe 8i1ayl uaym
pejoalsax aq Aew spTq yoTym
buturwasjlsp ut poasprIsSuUOD
9q pPINOYsS 53500 BT0AD-9ITT
pue ‘s3s0D> uoljelirodsuealy
/S3UNODSTIP Se Yyons sio0j3oej
‘s3juswndop bulpprq 9yl urv
par3Toads 8I9yM °3ISOMOT ST
SpTd I0J UOT3IRITAUT Y3 O3
butwiojuoo pTq Ssoym IJPPTIq
@1qrTsuodsax a3ey3z o3 adTIOU
usjlltTam Ag ssoujzdwoad
aTqeruOosesax yilTM apeuw

89 pINOYS pIEME 3IDRIJUOD
90TId-poaxXTI~WITI ¥ °UOTY
-B3TAUI 8Yy3} ut peaje3s aoetd
pue awt3 ay3y 3je Arorrqgqnd

psuado aq prnoys spIq TTV (q)

‘puodsax Araxadoad o3

SI9PPTg @Yyl 103 I9pI0O UT papsau

S80TAIS8S I0 Swd3T SY3 BuTIap

ATxealo pInoys uoT3je3lTAUT

9y] ‘pasTizoape Arotrgnd

2q pInNOYs UuOIILITAUI BY3

‘uot3lIppe ur -°saartddns umouy

Jo xaqunu ajenbape ue woxj

PO3TOTTIOS 8q pInoys sprq ’‘spiq

Jo Hutusdo 103 38s I/3EP BU3

03 x01ad swil 3IUSTOTIINS ¥ (e)
:A1dde pinoys

sjuswaxtnbex ButmOTTOF Byl (7)

SHTJIONIYd LNIWIYNOOUA DOISVd OVD



94

(T)o11

°TT

O INIWHOYLLV
40 NOILDIS

*(Z)LE-TT § ®O©S *SI03IORIFUOD TeI3
-usjod woxz A[3091Tp Pa3ITOTIOS g Aew syesod
-0xg °stesodoxd ay3 jo 3drsoex 103 39S
@3ep ®y3z 03 xotad sdAep udjl paatnbax st
Tesodoxg 103 3Isenbay ay3 3o 8o130U OTTgNg

*(2)LE-TIT 8§ ®95 r"saoxs3jo

Teasass wox3y syiesodoad 3o uostaedwod
§T uOT3eT30bau 8AT3T39dwWOD JO 90USSSD

auL

*snoabejueape 3sow st Tesodoad

@S0UM I0JX233JO Syl O3 pIeme pue I0I3JJO
9TqTsuodsax yoes Y3Tm UOTILTIOBdU I0 UOTS
-SnosTp 1euorido ‘tesodoad ay3z jo soT3oUu
o11qnd pue Tesodoag 103 3sanbsey usyyxTaM

e JO souenssT ayj3 sxrnbsaix uotjetjobsu
2AT3T389dwod y3tm burTesp suorjoss a2yl

"PTq © uUO STsATeue

3500 e butwiogaad jo uotizdo syj sey
shemte Apoq orignd vy ‘I0puUsA BU0
Uey3 aIow woxjy po3TOT[OS aq o3 butob
81e sSpPTq ‘juswaIndoad 8dDINOS 9]0S ©
ST 3uawainooxd syl 3jeyls auTwISISp

03 ®Tqeun sT Apoq orrqnd sy3 31

LOVY LNIWFINOOMd DITdNd VINIDUIA

‘oTqeoT3orId JU9IXSD WNWIXew aY3J
03 paxouoy aq prnoys ajzadwoo
03 s90aInos 1ay3lo Aq sisonbax

aTqeuosear pue ‘paziotrqnd Baq
pinoys stesodoad xo3z 3ssnbea
2yl ‘3uswaanooad ay3z jo
sjuswaaInbax pue aanjeu syj
UlTm 3ua33stsuoco uotrjtiadwoo
eTqeuosesx jtwiad 03 S$90INOS
patyrtenb jo xsqunu ajenbepe
Ue wolIj pe3TOTIOS aq prhous
‘201ad butpniout ‘stesodoag (1)

: A1dde
pPInOYys s3zuswaaTnbax HUTMOTTOJF Byl

*93je

~Tadoxdde se ‘papieme ST 3IDRIJUOD

9TQesSINqUIdI~ISOD I0 80TIA-pOXTy

® I9YylTa pue ‘saayjo burlzjtugns

$3D0IN0S 9yl 3JO SUO uerYl} DIOW Y3ITM

pe3onpuod ATTewIou eIe suoT3eTilobau

‘poz1oTTand st Tesodoad 103 3senbax

9yl puB S90INOS JO IdqWNU ® woljJ

pa3isanbax_sae stesodoad yortym ut
POU3IBW - uoT3eT3obau aaT3iT3aodwo) (9)

"pawxozaad aq TITM pPIq oy3
JOo sTsAteue 3s00 10 sot1ad e
‘PoaTaD8x ST pTq STHUTS e jeys
FUSA® dY3l UuT ‘jeyl saspprq
aat13doadsoad ay3z o3 popia
-0xd aq pPINOYS 8DTIOU Ua3I3TIM
‘pautelqo @q T1TM 30Tad s1qe
~uoseax pue ITeJ ® 3JRPY} DINSUT
PInNoyYys A3TAT30®R TejuswuIasoh
2yl ‘paatedaa aq 3jybrtw
PTq a1buts e Atuo jeys

s3sTx® A3TTTqTssod ay3z usym (o)

SATIIDNIUYd INIWIUNDOUJI DISVH OVD



*(T)LE-TT § ®85 -1esodoxg 103

3soanbay 8yl url y3lzao03z 3IIS SI03I0RJ uoTIENTRAD
93 UOTIBIdPTISUOCD OJUT bulxel ‘snosbe;
-ueAp® 3ISOW BYI 9 03I DUTITIM UT paUTWISIIP
sT tesodoxd asoym JI03I9IJ0 BY3 OF 3IODRIJUOD

- (P)OTT 2y3 paxeme 03 paxtnbax st Apoq otrgnd ayy

(2)LE-TT §

985 ‘paeme 103 pa3joeTras buraq JoO
a1qridaosns A1qeuoseax Tesodoad e pajzjzTuw
-gqns oym 1013330 dTqrsuodssr yoea yiim
®3eT30b69u I0 SsnosTp Aew Apoq o11gnd vy

*(2ILE-TT § @3S -30v¥ ayy
UT p8ziIoyine [Te S1e pieme pue UuOT}
amHuomwc ‘uoT3enteay ‘Apoq orrgqnd ay3

(€)OTT Aq psdotrsasp oq asnu s SWsSTueyosw, aYyg

*(2)LE-TT 8
@95 ‘pesn agq 03 SI030BI UOTIENTRAS

943 pue jJuswaindoxd ayjz jo 308lqgns a2ya
swi®]) Texausab utr 33edTput 03 paxtnbax

(Z)o1T sT tesodoig 103 3ssnbay usjz3ztam oyg

‘pleme 39yl buTtaTaoex jou 103
SUOSeal 3yl JO poawiIoJul ay
pInNOYs 1013330 yons ‘I019330
Injyssaoonsun ue Aq 3sanbax
uodn *Ar3dwoad parjTlou aq
pPINOYsS S10I933JO TNJSEID
-ONSsU} *pPOISPTISUOD SI03OR]
aayio pue ‘sotad ‘Kiaed
putanooad ayi o3 snosbejy
-ueape 3sow aq TITM Tesodoad
9s0oym I0x13330 d@TqTsuodsax
a3 03 spew aq Aew paemy (g)

*93eT1adoaddeurt
Alaea1o saxaym pa3zzTwo aq Aeuw
SuUOTSsSNOSTP 9yl eyl 3deoxa

‘pPBI2PTSUOD S§I1030®J I9Yyl0 pue

‘aotad ‘sbuex sartitisdwoo e
UTY3TM stesodoad jtugqns oym
s1019330 aTqTsuodsax Tie
U3 TM pPa30NpuUod aq pinoys
SUOTSSNOSTP TRIO IO UIIFTIM (p)

‘paeme
3dPI3UOD I0J UOT3IDITIS pue
‘SUOTSSNOSTP TRIO IO UdIFTIM
3o @sodand sy3z 103 saox83yjo
21qTrsuodsax JO uOoT3IPUTWIADISP
‘paaTaoaa sTesodoxd ayz jo
uotTienieas TeoTUYOD]} I03
swstueyoasw aptaoxd pinoys
£3TAT3I0R® TejuswuxsAaoh oyl (f)

*aoueixodut

SATIETOI ITOY3 pue 3s0d

X0 80Tad HUIpPNIOUT sxo3oe]

uoTienyea® 3uedTITubIs TTe

A3T3uspT prnoys tesodoxad

X03 3senbax ay3y ‘xoloe;
ATuo ay3z jo0u st @ortad usaym (7)

O LNIWHOVYLLY
40 NOILOAS

[F

LOY INFWIEND0Md OITdnd YINIODYIA STTAIONIUd INIWIANDOUA DTISYE OVD



96

*SpTIq paieas aaTartiadwoo bhursn

"I1v-1T1 § @°S 30U 103J SuOsSeax 9yl yiiojg
‘uotTjeT30obsu aaT3iTIadwoo Agq paandoxd aq siemie HuT33IIS UOTIVUTWIDIBP UDJITIM
Aeuw sa90TAI9S Teuorssajoxd jeyl 3dsoxe P 9pnIoutl pInoys Sprodax 3y
‘pasn aq Aew uorierjobau aat3ztisdwod *butpptq perees aat3jtiadwoo
21039q snoabejueape 3jou I0 dTqedr3ioead jou Jo @sn ay3 103 ajetadoadde
I9Y3Te ST Hbutpplg pareas aaTirtiedwod 3jeyl 30U 91 SUOT3ITPUOD JT pasn

OTT pUTITIM UT BuTtwrioldp 3Isnw Apoq otrignd y oq Aew uotjetrjobsau aatiriadwo)d ()
‘s8aInpod

-oxd eseyonand Trews Dursn jJo
oasodand 9y3 103J sSuoTiIdESURI)
SI0UW IO OM3 OJUT UMOP U3 OI(

9g 3jo0u pinoys sjusdwaainboy

*(2)1y-1T § 098 r-o1qed13dead -aay3yoboy padnoah Afxadoad

Isaduaym paxtnbax [1Tas sT uoriTiadwod Ing 2q Isnuw swalT TV burytoo

‘spanpoaocoxd Huiseyoand HutiTam ut sidope Apoq paysTIgelse 9yl po9sdXa 031 junouwe

ortaqnd ® IT ‘000°‘0T$ I®pun sjuswsindoxd 103 @3ebaabbe ay3z 3oadxa 30U sSdOP

poatnbax jo0u s1 Hbutppiq pareas aaT3T3I=dwo)d KA3xed DPutanooxad say3z 3T posn oq
e11 (d)TP-11 8§ ‘11 °1°013aY Aew saanpaooad sseyosand TrRPWS  (q)

‘(e)Iv-TI1 8 ®2S °3I0V 9yl utr papraoxd se _ ‘pasn

adsoxe ‘s3orajuod juswaanodooad oTTgqnd TR pouylau aylx aq pinoys Hurtpptq

uo paxinbax st uoT3ieTlO0bau satrj3tT3zedwod pareas aat13139dwod ‘uUOT3D9S

a0 butpptq poress aaTiTiIadwo) -- Jusw sTy3l jo sydeabeaed burtutvwda
-2IN20xd JO SPOUlIaW - Tb~1T1§ 'I1 ©(oT3xy 2y3 ut x03 papraoad se 3Idaoxyg (v)

POU3IdW 3IUBWdINDO0Id JO UO1D0T0g -

*ajenbepeut poauiuw
-I939pP sT uorjiTiadwod ‘sS3DINOS O

\ . TUOT3eT30b3U 2ATY Iaqunu e JO UOTIEJTOTTOS IB}Je IO
~-T13adwoouou, ® se sa[qel O¥H 22Uyl yotym ‘051n0s auo ATuo wox3l tesodoad v jo
S3DdUR3SUT 03 I33aX 03 ,Adousbaswa, pue UOTAERTOTTOS |ybnoayl Juswaanodol |

PIT ,90anos atburs, swisl ayl sasn 3IOY 9yl - suoTtjeT3jobosu aanT3yTIodWOOUON (D)

O INIWHOVLLY LOY ILNIWIANO0Yd OITdNd VINIODYIA SUTAIDNIYd INAWZIND0Hd DISVE OVD

J0 NOILDJS



butazes sdoysyiom paislzlays 3tryoaduou Aq
paonpoiad 10 pawaojaad aie yotym 1o ‘paddeo
-Tpuely ATTensTA ®Yl 103 UOTSSTUWOD eIutbhatp
@yl JOo uoTsTtaiadns 8yj Iapun STOOYDS Ul

10 suosaad Aq psonpoad s90TAI®S 10 spoob
3o sseyoand ay3l 103 uoTiTiodwod INOY3TM
S30BI3UO0D O3UT Id3ua Aew Apoq o1igqnd e
‘UoT3Tppe uy uoI3leTIObsu aaT3zTiodwoo 10
butpptq patess aaT3T3Iadwoo HuUTSn 3InoylzTm
popieme a(q Aerw 3IDRIJUOD 3Y} 8I0312Q SISTXD
Aousbisws ue 3eY3l 93BIS I0 22INO0S dUO ATUuO
Wwox3 aTqeireae ST wd3T ue eyl burjltam

Ut sutwaslap o031 Apoq o1ignd e saainbax

IO¥ 9yd ~ (p) pue (O)Ip-1T1 § 'II S1OTIaY

*(P)Tv-1T § @295 -bHbuippiq
poTeas 2AT3T39dwOD 3NOY3ITM papieme aq

*SUOTITPUOD aAaTiddwoduou Iapun
p23eT3068Uu 3D0RIJUOCD B JO pieme
2yl o3 xotad 8TT3J 30RI3UOD 3y3
Ul papnyout &g pInNOYS UOTIET]
-obau sat3jT3iadwoduou jo asn ayj
butAysties ‘juswajels ud3IITIM Y

*UOT3e3TOTTOS SATIT
-38dwoo 03 jueptour ‘AeTsp
e 3Twasd jou TTIM Aousbh

(Z)PTI Aew s3oeI3UO0D ‘saTousbisws Jo saseo ug ~12wa I0 Adusbixs orTqnd (2)
*(0)Iv-T1T § @98 °32IN0S 3BY3 O3 pieme 03
paatnbax jou axe uor3eTiohau BATITIodWOD
10 butpptq pateas aar3Tiadwod ‘soinos
auo woiy A{uo sygelleA® ST wa31 8yl 3eYUL "90anos o1buTts e woay
(T)PIT bur3atam ur ssutwasiesp Apoq o11gnd e JII ATuo afqgeyreae sT wWa3lT 24yL (1)

:huTMOT

=103 @yl 03 p33TWIT 8gq pTnoys
pepaeme os 3aq Aew 30IUOD

® UyoTym I3pun S$adULISUWNDITD
*ancge o pue ‘q ‘e sydeabexed
-gns Ul Y3zxoj 35S Spoy3lzdu ayj
I3pun SYYTSEsJUT ST IDORIJUOD

B JO paeme 3yl uaym pasn aq
Aew uot3jeT30baU 3ATITIB8dWOOUON

(P)

O LNAWHOVLILY
40 NOILOIS

LOV LNFWIINO0Ud D17490d VINIOYIA SHTAIDNTNd ILNIWIINDOUd DTSV OVO



98

T

(z)yaot

O LNIWHOVLLY
J0 NOIJLDES

*s3etadoxdde
axsym Apoq o2T1Tqnd TeOpPTATPUT 3Y3

Kq padoteasp a9 3snu sardroutad 3s0D

‘(6)LE~TT 8 @95 -poatnbax 3T patyTrenbaad
usaq sey oym pue ‘sdurwrogziad yitez

poob sansse TTIM UDTUm A3TTTqeT(ax
pue A3Ttabejul syl pue sjuswsarnbaa

1oea3UO0D oyl A7in3 wxozaad o3 sjoadssa
11 ut A3rrrgqededs sy3z sey oym uosaad
® Se pOUTIdp ST I9pPpPIq @Tqrisuodsar y

‘Sy-T1 § ®3§

*UOTSSTUMO) TOIjuo) abeasasg OTTOYODTY
ay3y Aq sabeasasq orIoyoOTE JO aseydand
ay3 o3z ao ‘sbutpssooad Axojzeinboax 1o

UoT3ehTITT YITM POIBTOOSSE SIDTAISS

I9Yy3l0 pue ’sassaulzTm 3aadxd ‘sa90TA

-~-I18s Tebal 103 s3orajuod 103 paxinbsa
jou sT uotjTiadwo) ‘paddeotpuey ayjl

LOY LNIWTAND0dd DOITdNd VINIDIIA

*§93PWTISD 3SOD
uo poseq 8I® Yo2Tym S3OBIJUOD
peotad-pexT1] burierlobsu ul asn
I03J pue s3deajuod 8dA3-3s00 I9pun
§3500 aTYemoTIe BbuTuTwIajlap 103
sordToutad 3500 @sn pue dOTaAap
PINOUS S3IUBWUIDAOL D07 pue 33B3S

S9TAToUTId 3SOD

*580IN0OS3I Aiessadau 03 AITTTq
-TSS900B I0 §30IN0OSaI [eDTUYDI]
pue TeTOURUTJ pue ‘sduewiojxad
3sed jo paooaa '‘Ajtabejutr I1030RI]
-uo0d se sI233ew Yyons 031 usaTb aq
pPINOYS UOTIRISPTISUOD ‘3Iudwaandoad
posodoid e JO SUOT3ITPUOD pue SWII]
2y3 Ispun Ajrnisseoons wiozyaad

03 A3TrTqe TeT3usjod syl ssassod
'Yl SI1030'I3UO0D ¥1qrsuocdsax 03
ATuo papaeme sq pInOYS S3OLIJUOD

K3171gTsuodsay I10308I3U0D

SATAIDONIYd ILNIWTINOOUd O1SVd OvD



99°

O LNIWHOVLLY
JO0 NOILDES

*saT3aed 9yl ussM3aq 3IDORIJUOD JO SI93
-3eWw 81 I0 3IOY 3Y3 Aq pIzTIOYINE IBYFTD
axe °*0°'Y°'S 8yl Aq pouoTuUlBW SWSIT DY

3o TTY¥ °4Apog o1Tgqnd yoes 03 3IaT usaq
sey sTsATeur 201xd I0 3SOD JO JUIIXD BYY

LOVY INIWTINOOYd OITdNd VINIDYIA

*POTITIISD Sk Jualand pue

‘a3aTdwod ‘sjea
-NOOE 3J0U Sem 3rY3 EIep pIIITWAnsS pey
I030VI3UOD 3Y3 9sNedIq PISeIIDUT sem
901ad ay3y yoTym Aq uns JuedTyTUbTS Aue
spnyoxe 03 juswasni{pe sot1axd ® 03 3IYbIx
e A3TaT3oe Tejuswuisdaob syl spraoad
PINOYUS B3RP Yons UO JDUBTIDI UITM
pe3jer3lobau sSUOTIERDTITPOW IO S3IDRIJUOD
*901ad uo juswaaxbe 3JO BwWTI Y3 e
3uUa2IINO pue 235Tdwod ‘ejeanddoe ST ejep
ay3 ‘3JoTT72q pue abpatmouy STY JO 3saq
ayy 03 ‘3eyl AJT3IILD 03 pue HUTITaIM

ut ejep Butotad x0 3s00 Aq poa3xoddns
$3S00 pPO3PWTISd SAT JO S3IUBWLTS 3yl
3TUwgns 03 Io3jdoeIjuoD 8yl aatnbax prnoys
A3TaT3ioe HBurjzoeajzuod ay3l ‘uorizernbax ao
meT 10 9ot1ad j3ayaew 10 Hboreied pPaYsSTI
-qe3sa 10 uoraTaadwuoo so01axd ajenbape

uo poseq ST ssausaTqeruosesax 9oTad uaym
3deox® ‘000‘00T$ IDAC 3IDRIJUOD Aue jJO
UOTIROIITPOW IO 3DB'IJUOD pajzeriobHau Aue
JO paxeme ay3z 03 IOTIJ °*SUOTILDTITpPOW
30'I3UO0D HBUTPNTOUT UOTIOR JUSWSIND

-oxd peo3jeT13o0Hau AI8A® Y3l TM UOTIDBUUOD
ut stsAteue 8o0Tad I0 3500 JO WIOJ BWOS
wrxogxad pTnoOYs SBTITATIOR TEIUSWUIBAO0D

STSATEUY ©0TId IO 3S0)D

SIATAIDNIYd LNIAWZRINDOIA DISVE OVD



100

urT

13

O LNIWHOVY.LLY
40 NOILDOJIS

*30BI3UO0D JO I233e°UW
e ST ‘s930U "Q°Y'D dUY3 Se 3Ing ‘3Ioy 8yl
xopun arqrisstwaad sT HBurtasautbus anyep

*30Y Byl
I9pun 3IOBIJUOD JO Id33BW B ST SPIODDI
S,I1030BI3U0D ® 3JO AITTTqeRTTERAR BYJ

‘OTT3
30BI3UO0D 9yl 3O 3Ied B BIB SIUBWNDOOP
9S8yl pue ‘HUTITIM UT ¢ 03 SUOTIRPUTW

-1939p 3uedTyTubts TR saxtnbax 30y ayy

LOV LNIWIINOO0dd OITdNd VINIODYIA

*3S00 I9MOT TIeISA0 9Uy3 3e paplaoxd ST
uoT3IOUNI TRTIUSSSS S3T IBY3 DINSUT 07
¥SBe3 IO Wa3T 3IORIJUOD Ydea sazAlruv
UoTym 310339 SATIRSID pue dH17®
~waj3sAs e se pauryep ST butasauthua
SNTRA 'SUOT3ONPAI 3SOD JI0J saljtun)
-x0ddo syqeuoseax 19330 03 uOTIRIANDP
pue 9zTs 3juatotriyns jo s3oaload 03
S30BI3U0D UT suoTsTtaoad Hutasouibue
aniea 8@jeaodiooul 03 pabeanoous

9q pPINOYS SITITATIOR TEIUDWUIBAOYH

butxesutbug anyep

*30veax3uod 9yl Aq paxinbsa

jyIoMm 3yl butwaogzasd sT I030BIZUOD
a2y3 axaym ssstwaxd ayj ‘adTiou arge
-uosesax uodn ‘3oadsul pue I183us 03
po3jztwaad aq [leys pue ‘buriAdoo pue
uoTjeuTWexa ‘Jrpne jo osodand ayjy
JI03J 20U3BPTAD IBYIO0 IO SIUBWNDOP pue
SY00Q ,SI030BIJUCOQNS pur ,sSI03dDRIY
-u0d JO spaooax jusuriasad o3 ssadoe
2ARY PTNOYS SOTITATIOR TERIUSWUIBAO0H

ATPNY 3 SS8D0VY ‘SpIoooy I03D0RIUOD

*poieTtiobsu sotad jo 3s00

9yl 103 sTseq ayly pue ‘uotrjdores
‘3uswaandooad jJo poylsw 3yl 103
9TrUOTI3RI 03 Juadutlilxad UOTIPWIOFUT
‘03 PAOI3ITWTIT 30U Inq’‘bBurpniour
juswaianooad e jo AxoalsTy ayj
TTel9p ATIUSIOTIINS PINOYUS SpPIrODIY

SPI008Y 3IUBWDINDOI]

SHTIIONIYd LNIWIYNOOUd J1ISvVH OVD

!

“01



ST

-310BIUOD JO IPJIJPW B ST S3DRIJUOOQNS pue
SI1030BI3UO0OGNS JO MITAdY 'SI03D0BIZUODONS JO
uUOT3OS[OS 9Y3 3IOTIISAI 30U S30pP 3DV Yy,

*96-T1 § 995 *S30PIJUCD
UOTIONIJSUOD uCc sbeutelsax jo FuswAed but
~UIB50U0D SUOTISTAOId UTERIUOD S30pP 32y IYJ,

*30BI3UOD JO I333ew e ATo9bael aae sjusuwieq

. *paaToaut Apoqg otrtqnd
aeTnotI3aed ayiz AQq psjeTnwaoj suoTly
~eTnbax 03 JST 2F ISnuW SIORIFIUOD IO
uoT3}RIISTUTWPE pue uoTjejzuswatdwt ayyg

O INIWHOVLLY LOYV LNAWIUOD0UWd O1'1dNd VINIDUIA

J0 NOILO3S

‘pemoTT03 Butaq o1e saotrjoevad
juswainooxd punos 3eyl sInsus o3}
Azessaoau 3uajxs aylz o031 sioeajuoogns
JO paeme ay3 MaTadx prnoys Ajtatioe
bur3zoeajzuUOd BY3 ‘3IdoEIJUO0D Bdrad
-paXTI-wITy popaeme Ar1satitiadwoo

e 30U ST 30PI3UO0D Awrtad aylx uaym
*sI1030vI3UOOgNns JO dnoab pel3vaTss

Aue 10 xojoexajuooqgns xejudriaed e

osn 03 SI03Dva3U0D ITBYl buridosaTp Aq
s3joerazuOOgNsS I03J UOTITISAWOD IOTIISSI
jou prnoys A3TATIOR TeRIUBWUISAODL Byy,

sjorIjuooqgng

*S9DUR3ISUT UTRIASD UT ‘MET B3PS I8pun
pe33Twaad 3T ‘@oTad 3oeI3UO0D Byl
po9OX® 03 30U paIINdUT SISOD JO siseq
ay3 uodn ‘3D0eI3UO0D B IIdpuUn pPsWIO]T
-12d Maom 103] spew 8q Arw sjuswied
ssaaboxg -po3doodoe 10 PIATIOBI HIOM
10 ‘sTetaajewu ‘spoob 103 jusuided
TeT3aed ‘ajetradoadde usym ‘burtpniout
‘pawxozaad IOMm DORIIUOD 103

A13dwoxd apew ag plnoys siuawled

sjuauieg

*SUOT3IEODT]
~Tpow Hutpniour ’‘saspro aseydsand 10
30'I3UOCD Byl JO suoTjeotrjTosads pue
‘SUCTITPUOD ‘swIsl ayl Y3ITM uIojuod
SIOJ1DBIZUOD JBY]l 3INSUT O3 UO0Tj
~2IJSTUTWPE JOBIFUOD I0J wd3sAs e uiely
~uTew pInoyYs S3TITATIOR TEIUSBUWUISAO0YH

UOT3RIJISTUTWPY 3IDBIJUO)

SATITONTYA LMUAWHINDOUY DTOVIT OV

RA

€1



102

-333 3jushutjuod Io abeasyoaq ‘obe
-3uso1ad ‘UOTSSTWWOD Yyodns JO junouww
1103 9Y3 ISA009I 9STMIBAYI0 IO uotjie

-I9pPTISUOD I0 35Tad 3IDeIJUOD BYF WOy
jonpap O3 IO 30BIJUOD 3yl djruUTWII]

I0 Tnuue 03 3ybra 8sy3x daery pInOYs

£3TaT3oR Te3juawuiraach ayiz ‘Ajuexn
-IPM 92Ul 3JO UOTIRTOTA JO ydedIq 04

‘ssautsng burtanoss 10 ssodand ay3z 103
1030BI3UO0D 8y3x AQ pautejulew satousbe

HPUTTTIOS 10 TRIDISBUWOD PABYSTIJeR3Ssd

2p13 euoq 10 ssakordwe SpTIy BUOQ

putzdeoxas ‘@93 3Juaburzuod I0 ‘abe
-12)0xq ‘®bejzusoaad ‘UOTSSTWWOD B 103
putpue3lsIspun 1o Juswssabe ue uodn

‘eTUTbITA Ul Kortod oTTand 03 AxeI3jucd se 30BI3U0D a3y} IIANDVS IO ITOITOS
ptoa ST ucmEmQSm §,TeTOT3JO ue burjlosjje 03 paute3ax 1o palkoidws usaq sey
m:aacoma sousnyjur, I0J 3IDLIJUOD B pue Aousbe HburTles 30 uosaad OUu 3Feys
~msosmanﬁm pue astosrdwl 8xe suoT3dadxa a3yl gjueIIeM JIO3IORIJUOD 9YI YoOTUM uTl
asneoaq coﬂma>oua P yons uteljuocd 30U S30p ,S$893] 3juaburtiuoo jsutebe jueusns0d, ®©
0¥ 9yl .mumHumoummm I9A8Iaym uotstaoad pepieme 30®I3UO0D Axdad UT BpnIduT
Ten3oeIjuod e yons apnIouT Aew Apoqg oaansm v pInoys A3TaTloe Hmu:mecum>om AUl

EER ucwmcHuGOU

*aourwrogaad

3sed jo pxooax s3T jo Ajtrenb ayj

pue ‘juaw3ssaut (e3Tded s,I03DRIFUOD
a2yl ‘xo3oeajuod a9yl Aq auxoq HsTa

2yl 30 3ybTT uT 3T30xd STqRUOSEIX puUE
ITey e ysITgeise 03 ST uor3zerlobau
ay3 3O wTte a8yl -921ad 8yl JO JUSWITD

*po33Tuaad ajrredss v se pajeTioboau sq pinoys
A{aea1o st sTsAfeue ue yons 3ngq ‘siyz o3 *Rue 31 ‘3tyoad ‘pawaozaad st sTsdAieue
aTqeardwod uoTsTtaoxd OU SUTE3UOD 3IOY AYL 3500 YOTyM IOJ IOBIJUOD Yded 104

SeuTlopInD 11301d

O INIWHOVLLY LOY INIWIYNOOHd DITHdNd VINIDYIA SHTAIONIYd LNIWIINOOWd DJISvd OVD
40 NOILDdS



«fpoq o11qnd Aue Aq @a3etad
-oxdde usym pesn aq Kew yoTym suolstaoxad Ten3
-oeI3u0D 9T1qissod 91e pPa3STT SWIIT Syl JO TIV

*‘23eTadoadde 3T OS Op pINoOD

Apoq o11qnd Aue 3ng ‘30eI3UO0D jFusBWSANdOId
o1Tqnd yoes uT papPNILUT 39 ,S3T3ITnjeab 3sutebe
JuRU2A0D, ® Ydns 3eyl juswdiinbax ou sT axdyy
*LL-1T § @98 r-aoueswspsSTw ® JO A3TInb

ST ‘psbueyoxa ST anfea xaj3eaxb 1o Tenbs
ATTeT3auelsqns JO UOTIRIBPTISUOD SsSaTUN ‘' *D33
‘1316 e @9kordwe ot11gqnd Aue uodn sSI23UOD
ATTInITTIM Oym I0I9IJO IO IIJPPTQ ‘3IORIJUOD

-gqns ‘I030eI3U0OD Aue 3BY3 Sd3B]S IOV Y]

0 LNIWHOVYLLY
JO0 NOILOYIS

IOV INIWIHAO0Yd DITdNd VINIDUIA

so3etadoadde

JuU93IX® 9yl O3 ‘SuTIsp 03 SUOTSTA
-oxd putpniouTr ‘3Juswesibe a3sTdwod
pue punos B JUTISP HIOM JO dDUPWIOY
-39d 8y3 I03J S3ORIJUOD 3JeY3 dINSUT
pinoys A3TAT3O®R TeEjUSWUIDAOD By

SUOTSTAOXJ J103DBRIZUOD

*saT13Tn3vab ayl jo eniea 3yl

SSWT} U231 aq PINOYS YoTym junowe ue
ut sobrwep Axerdwsxe ssasse Aew IO
90T30U u233TaIM AQ 3IDRIJUOD DYl 33E
~-utwIay Aew A3TATIOR HuT3idDEIJFUOD BY3
'meT Aq poptaoxd sarpowax pue s3iybix
I8Y3o 03 UOoT3ITppe ul ‘3eyl epraoad
pInoys suolsTaoxd yong *3IdIJUOD 3Y3
jo oouerwaozaad 8y3z 03 308dSdI YiTm
suoTjeuTWIa®l™dp Aue Jo buTryew ay3z 10
‘butpuswe I0 butpaeme syl 03 3oadsax
U3 TM jusw3esall a[qeaoae3 butandss 10

10BI3UOD B HUTINDDS PIEBMO]} MBTA B U3Tm

popIeme buraq ST IOLIJUCD BY3Z YOTyM
103 Apoq Te3juswuxaaocbh ayx jo juabe
x0 ‘oshlordua ‘Tetrorzzo Aue 03 S8TIIT
-n3exb Aue saeb 10 pdxvIJO ‘a03DRIT
~-uooqgns Aue FJO I0 I030BIJUOD BY3 JO
aat3ejussaadax 10 ‘jusbe 'sakoTdus
Aue I0U 3IT ISYJITOU Iy} JURIILM pue
quassaxdax TTeYS IO0IDBIJUOD 9Yl YoTyMm
ur ,sor13rTnjeab jsurtebe jueusA0d, ®
peopieme 3oeIjU0O AI9AD UT IpNIOUT
pInoys K3TAT3OE TejuswuIiaaob ayj

S8T3TIN3RI

SATJIONTYd LNIWIINDOYd DISVd OVD

"6 L

81



104

{30eI3UO0D BY3 Iapun

yxom 308load jo sourwxozaad

§,X030vI3U0D 24yl JO A3TAaT3oe

Teauswuxaanob aylz Agq uotsuadsns

J03 ‘@3etadoadde sasym

‘pue A3TAT3OR Tejuswuaaaob

9243 JO S0U3TUdAUOD BY3 I0J

I0 I1030eI3U0D 3¥y3z Aq 3Tnezop

103 @odourwxojaad 30BI3UOD

Jo A31AaT3oe Tejuswuxdaoh ayy
Aq uoTjeuTwI®l I03 uoTsTAOIg (H)

{pauxoyxad aq 03 YIoMm

IO S9OTAIDS 9Y3} UT 3ORIJUOD

syl jJo adoos Teasusb ayly

UTU3lITM A3TAT3Oo®R TRjuswWUIDAOCH
ay3 Aq sabueyo I03 uOTSIAOIJ (3I)

!{sjusweaibe HUuT3ITNSuUOD pue
burjzoexjzuooqns Jo 3Fualxa ayy (9)

{owTy paatnbaa

29Ul UTY3ITM Iom a9yl ysirtdwoooe

03 AIesSsa03u SI8T3ITTTIOEI pue
Tauuosaad Aoy JO uOT3ILOTITIUSPI (p)

{j3usauwdled jo
poyisw pue 201ad 30®IJUOD BYL (0)

!sysel jued1JTubTts 3o uoTy
~-a7dwoo 103 sajep ‘@3etadoadde
?I92ym HBUTIPNTIOUT ‘MIOM IDBIJUOD
9yl JO uoT3aTdwod I03J awTIl 9yl (Y)

{YI0M 3OBPIJUOD
2yl Jo 3ju9aixe pue adods ayg (e)

O LNIWHOVLLY LOV LNEWIYNO0dd DI1dNd YINIDUIA SHTAIONIYdd LNIWIINOOMd DISVE OV
JO NOILDIS



105

O INIWHOYLLY
~JO0 NOILOJIS

‘Ob-11T 8
*sjuswaaabe yons S92z TIOYINE 3OV

*S30TAXDS pue spoobh

Uouod 3O 3¥sn Io0/pue juswaandoad oy
sjuoweaxbe Tejuswurasobasizur sarzeIadood

O3uTl I193ud 03} pabeanoous axe S3T3TATIOPL

2993 Teluawuaadaoh ‘juswaindoxd o1rgnd ut

ayg

Aouatotzze puk Awouods asjeaab ie3soy of

sjuawsai1by TejuswuIaaobIsjul aaTjviadoo)

*seT3Tnieab pue saag
JUbUTIUOD jsuTebe uoOI3ITqTYOIg

{suoT3ed
-T3jT1oads pue SUOT3ITPUOD ‘Swisly
9Y3l Y3 TM SOURPWIOJUOD JI0OJDRIJUOD
dansua o3 pepasu suorstaocad TV

!3Tpne pue

SS900Fk ‘Spaodal I030°PIJUO)D
fejep buiotad a0 3s0d
9AT309I3p 103 UOTIONPDI ¥/DTIAJ

‘{103
-dovI3ju0d 3ayy Aq eduewaojasduou
103 s@13feuad 10 suoTlIdUPRG

{A31AT30P TeRjURWUIBAOL BY] Jo

uoT3do 8yl 3e ‘uorjrIITIR IO

‘S9TpawaI aAT3IRIISTUTWPE ‘UOT]
-eotpnlpe ybnoayi 3zoevijzuoo ayj
Iapun Hbutrstae siajjzew paindsip
JO UOTINTOSAI I0J UOTSTAOI(G

LOY INIWIINOOUA OI7dNd VIMIDMNIA

(ur)

1)

(0)

(1)

()

SdTAdIDONTUd INIWIWND0UdA D18V

OAVED]



PUBLIC CONTRACT CASES



PUBLIC CONTRACT CASES
I. STATE CONTRACTS

Bowers v. Town of Martinsville

159 S.E. 196, 156 Va. 497 (1931)

The general contractor, Bowers, entered into a contract with
the State Highway Commission to construct several bridges. Bowers
subsequently contracted with Loving to construct the bridges; the
contract providing that, "this job would be handled in the same
manner that it would be if you (Loving) had the direct contract with
the State Highway Commission.” The work was done negligently and an
attachment proceeding was instituted by the Town of Martinsville
against Bowers, Loving and the Surety (Royal) as principal de-
fendants and the State Highway Commissioner and Treasurer of
Virginia as codefendants.

The Court held that the contract between the Commonwealth and
Bowers was not assignable without the consent of the Commonwealth.
Not only was the consent of the Commonwealth neither procured nor
sought, "but the very terms of the contract show(ed) that it was the
intention of the parties that Bowers should remain as the person
contracting with Commonwealth, and that he and his surety should
remain responsible to the Commonwealth for the performance of this
contract.

The Court concluded that Loving was an independent sub-
contractor and not an assignee. However, the Court held that the
duty of the general contractor (Bowers) to see that the property was
not damaged in the bridge construction was nondelegable; hence the
general contractor was held liable for the subcontractor's
negligence.

The town of Martinsville was allowed to maintain an action in
its own name on the bond, for payment of damages to the property
because the bond had been executed, in part, for the town's benefit
as owner of the property.

The Court also stated that the mechanics' lien statutes have no
application to contracts with the State for construction of public
improvements nor do they give a subcontractor (Lovings) any liens on
sums due by the State on such projects.

Button v. Day

139 S.E. 2d 91, 205 Va. 629 (1964)

The Attorney General brought this action on behalf of the
Peninsula Ports Authority of Virginia to determine whether tne
Legislative Act (Enabling Act) creating the authority was within
Virginia's constitution and whether an agreement entered 1nto
between the Authority and the City of Newport News was valid.

109



110

The Court held that the Enabling Act was constitutional, but
where the Act authorized the city to enter into a contract with the
Port Authority for a "contingent liability," the contract being one
which declared that the obligaation assumed by the City would be ang
continue effective notwithstanding any legal disability of the State
to make appropriations, the Act exceeded its powers. The Court
stated that Section 127 of Article VIII of Virginia's Constitution
limits the obligations which a City may incur; the "Constitutional
inhibition is a restriction upon the power of the legislature to
delegate to municipalities the right to incur debts or obligations
contrary to the provisions stated therein."

Crowder v. Commonwealth Department of Welfare and Institutions

121 S.E. 2d 487, 202 Va. 871 (1961)

The State sued for specific performance of defendant's contract
for the sale of land. The Court stated that the Superintendent of
the State Convict Road Force under the Division of Corrections,
Department of Welfare and Institutions had authority, as an agent of
the State, to bind the Commonwealth for which he was acting, as to
the option to purchase land.

Day v. Abernathy

133 S.E. 24 299, 204 Va. 723 (1963)

The partnership of L. S. Abernathy & Company sued Sidney Day,
Comptroller of Virginia, the Highway Department, and the Highway
Commissioner for the balance allegedly due on the contract for the
construction of a bridge and approaches to it. The plaintiff suc-
cessfully argued that it bought materials in accordance with the
terms of the contract but they were not used because the Highway
Department eliminated them from the contract and substituted the use
of other materials; thus the plaintiff argued that it was entitled
to be reimbursed for the materials purchased and not used. The
Court held that the road and bridge specifications which provided
that allowance would not be made to a contractor for items found
unnecessary except for materials purchased prior to notification of
elimination of items, applied to the contractor's claim for
materials which had been purchased before the Highway Department
determined that another type should be substituted.

Graham v. Commonwealth

143 S.E. 24 831, 206 Va. 431 (1965)

In an action by construction contractors against the State, the
Court held that the contractors were entitled to have any contract
doubts resolved in their favor -and against the State, the author of
the instrument.



Jones v. Nelson County

120 s.E. 140, 137 va. 612 (1923)

The road construction contract provided that if the state
Highway Commissioner was dissatisfied with the work of the con-
tractor the County could take over and complete the work at the cost
of the contractor, provided certain contractural provisions were
complied with.

Held that such provisions were conditions precedent to the
County doing any work. Case remanded for a determination of the
factual issues as to whether such conditions were complied with by
the County, and if not, to what extent the County was liable.

Main v. Department of Highways

142 S.E. 24 524, 206 Va. 143 (1965)

A highway contractor sued the Highway Department for breach of
a highway construction and improvement contract.

The contractor was notified several months after the work began
that the sources of materials intended to be used "were not of
suitable quality and could no longer be used." The Highway Depart-
ment thereupon directed the contractor to secure another type of
select material and to finish the graded roadway with the latter
material to a depth of six inches. The contractor complied with
these directions of the Department and performed all conditions to
the contract on their part. The extra work required of the con-
tractor was performed at a cost of $509,468.97 over and above the
original contract price of the project.

The lower court held that the contractor was not entitled to
recover for the alleged extra work performed because he had failed
to obtain supplemental agreements or work orders relating to the
contract modifications, as required in the specifications, in order
to bind the Department for the additional work and materials.

The contractor alleged that the Department was estopped to rely
on those provisions in the specifications when it was determined
that the material previously designated was not suitable and the
Department directed the contractor to secure material from another
source.

The Virginia Supreme Court rejected the contractors arguments.
It reaffirmed that the construction, maintenance and operation of a
highway system is a governmental function and that the doctrine of
estoppel does not apply to the rights of a state when acting in its
governmental capacity. The Court further stated that it knew of no
principal of law which supported the view that failure to act upon
or pay an obligation constituted a waiver of any defense to an
alleged obligation or an estoppel to assert such a defense. Thus,
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the Highway Department's argument that the contractor had failed to
protect himself by obtaining the required supplemental work orders
was upheld on appeal.

The Court held that the provision in the specifications pro-
viding that the Highway Commissioner "shall decide all questions
which may arise as to the character, quality, amount and value of
any work done and material furnished, and that his estimates and
decisions shall be final and conclusive upon the parties" was valid
and binding in the -absence of any allegation that the Commissioner
was quilty of fraud, bad faith or had exceeded his authority. The
Court also stated that the fact that the Commissioner was made the
arbiter did not affect the validity of the argument, nor did his
decision-making authority oust the jurisdiction of the courts.

The Court concluded by stating that the contractor and sub-
ordinate employees of the Department could not enter into an oral
agreement for the modification of a formal written contract, to
place upon the State an added obligation of more than $500,000.
Thus, the contractor's failure to obtain written work orders to
cover the extra work precluded him from recovering on an implied
agreement or a quantum meruit basis.

Phillips & Neal v. Baker

131 S.E. 129, 144 Va. 138 (1926)

Case limited to specific contract and evidentiary points -
Baker (plaintiff below) asserted a claim against Phillips & Neal and
designated the State Highway Commission as being indebted to
Phillips & Neal (general contractors who entered into a contract
with the State).

Evidence held sufficient to support the verdict for com-
pensation to Baker for grading the road.

Ragland v. Commonwealth

200 S.E. 601, 172 Va. 186 (1939)

Facts are similar to Trinkle - contractor sued to recover for
overhaul of top soil. The contractor's bid was based on spec-
ifications prior to an amendment by the Highway Department.

The Court reaffirmed its decision in Trinkle, stating that when
a contractor agrees to work according to the Department's spec-
ifications, the specifications which are in effect at the date of
and are referred to in the advertisement calling for the bids, are
binding.

The Court stated that the statute places a burden on the con-
tractor to review the specifications and the Highway Department 1s
not required to ascertain specifications under which he is bidding.



The Court also held that the specifications can't be changed by
subordinate Department employees.

No recovery on a quantum meruit basis was allowed.

C. W. Regan, Inc. v. Parsons, Brinckerhoff, Quade & Douglas

411 F. 2d 1379 (4th Cir. 1969)

The contractor (Regan) on the Elizabeth River Tunnel sued to
recover for damages which occured when a temporary bulkhead built by
another contractor and approved by the project's engineer (Parsons)
leaked and caused flooding. The Court held that because Regan had
not been a party to the original agreement between the project's
consulting engineer (Parsons) and the Tunnel Commission, he could
not recover against the engineer (the Tunnel's representative) for
damages on the theory that the engineer breached some warranty to
him by not properly performing the contract with the Tunnel Com-
mission.

The Court stated that the contract did not make the engineer
responsible to one contractor for the negligence of another.

Stuart v. Smith-Courtney Co.

96 S.E. 241 123 Va. 231 (1918)

The plaintiff below, Smith-Courtney Co., sold machinery to the
State Lime Board (suit is against Board members). The Court allowed
recovery of the sale prlce but denied the plaintiff's request for
the amount expended on repairs in order to make the machlnery comply
with the contract specifications. In response to the State's demur-
rer that it could not be sued without its consent, the Court stated
that "The Commonwealth will not be astute to escape inquiry into its
liability for 1its alleged contracts, or to take advantage of
technical defenses which are permissible to other litigants."

Thompson v. Commonwealth

89 S.E. 24 64, 197 Va. 208 (1955)

The State was granted specific performance in a contract action
involving the manufacture and delivery of 1legislative electrical
voting system spare parts. The contract was held to be within the
State's authority to enter into it because it was made for the
purpose of settling a dispute which stemmed from earlier contractual
dealings between the defendants and the State.

Trinkle v. Commonwealth

196 S.E. 652, 170 Va. 429 (1938)

Action by subcontractor Trinkle against the State tc recover
charges for "overhaul" of gravel in construction of road. The
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Highway Department changed the specifications to exclude "overhaul"
before the bids from the contractors were accepted; however, earlier

~contracts had allowed for such charges.

Held that the Highway Department had a right to make changes in
the specifications prior to final bid acceptance and that knowledge
by the contractor of such changes was properly chargeable against
the subcontractor.

Held also that only the plans and specifications on file in the
Highway Department are authentic and all information sent from the
Department unless furnished by a proper official is used at the
bidder's risk.

The Court placed the burden on the contractor to inform himself
of plans which were subject to change by the Department. The Court
further stated that if the contractor had any doubts as to the
interpretation of the specifications, then such should be clarified
before the bids are submitted and the contracts executed.

"If the contractor, through ignorance or carelessness, fails to
inform himself of the plans and specifications which are subject to
change or modification at any time by the other contracting party,
then he enters into such contract at his risk and cannot claim that
he did not know that there had been changes or modifications in the
specifications, when there was available to him at any time the
original one in the office of the Highway Department and kept there
by mandate of law." Id, p. 656.

The Court stated that it would not rule on the policies of the
Highway Department in giving information to bidders or in bringing
changes to their attention.

Held that the Highway Department determines whether there has
been an unreasonable delay by the contractor in completing a project
and that the Department's judgment should not be lightly set aside
by the Court.

Subcontractor denied recovery on quantum meruit basis for
overhaul of gravel.



PUBLIC CONTRACT CASES
II. LOCAL GOVERNMENT CONTRACTS

Alleghany County v. Parrish

25 S.E. 882, 93 Va. 615 (1896)

The Court noted the statutory restrictions placed on the county
in dealing with county property, and refused to recognize an agre-
ement wherein the county attempted to allow a private citizen to use
courthouse square land for a law office. The Court also held that
where orders made by the county court and by the Board of Super-
visors as to the use of the county property are beyond the scope of
their poweres and in violation of their duties, the county is not
estopped from denying their authority as its agents.

American-LaFrance and Foamite Industries, Inc. v. Arlington County

178 S.E. 783, 164 Vva. 1 (1935)

The Court held that the contract entered into between the
county and the plaintiff for the purchase of fire engines was void
because the county failed to observe a constitutional provision in
creating the debt and it was not approved by qualified electors.
The seller was not allowed to recover the balance of the purchase
price on an implied contract to pay for the value of the goods sold
and delivered, nor could it recover upon quantum meruit. The issues
of restoration and compensation for the use of the property were not
raised here.

American~-LaFrance and Foamite Industries, Inc. v. Arlington County

192 S.E. 758, 169 Va. 1 (1937)

Here the Court noted that title to the fire engines never
passed to the city; thus the Court ordered that the equipment be
returned to 1its owner along with a fair amount of rent or com-
pensation for its use while retained by the county.

Town of Appalachia v. Mainous

93 S.E. 566, 121 Va. 666 (1917)

The Court held in pertinent part, that it is for the council of
a municipality to decide what streets it will grade or pave and the
character of the work. Thus in matters of this character, the de-
cision of the council is, in the absence of fraud, final and con-
clusive and should not be reversed by the courts, unless the council
transcends 1its powers. Also, whether a bond should be required of
municipal contractors rests within the discretion of the council and
the courts will not interfere, even on the complaint of a citizen.
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Town of Ashland v. Newman

175 S.E. 724, 163 Va. 500 (1934)

The Court held, in pertinent part, that "A contract entered
into by a municipality which has no reference to some public duty or
governmental activity of the municipality is subject to a practical
construction as in the case of individuals."

W. D. Bunn & Co. v. Dickenson County

89 S.E. 872, 119 Va. 408 (1916)

Case limited to specific contract. The contract allowed the
county to make minor location changes in the location of the road
and provided that the contractor would be paid at unit prices for
any excess 1in total quantities resulting from the change. Con-
tractor allowed to recover.

City of Bristol v. Dominion National Bank

149 S.E. 632, 153 Va. 71 (1929)

The City of Bristol entered into a contract to exempt certain
property from taxes for 10 years in consideration for the property
owners developing the land. The contract was held void under the
City's charter provisions, requiring competitive bidding and
auditor's certificate. The City was not liable on quantum meruit
for the totally void contract.

The Court stated that City contracts not authorized by the City
charter or statute are void and that persons dealing with public
officials are responsible for knowing the 1limitations on the of-
ficials' power to contract.

Campbell County v. Howard

112 S.E. 876, 133 Va. 19 (1922)

The Court held in pertinent part that a county board of super-
visors can only act to obligate the county in employing counsel at
authorized meetings duly held and as a corporate body by resolution
duly adopted, and not by the action of its members separately and
individually. The board's subsequent resolution allowing the at-
torneys to account for their services and expenses was held to be a
ratification of their unauthorized acts.

Carpenter v. Town of Gate City

40 S.E. 24 268, 185 Va. 734 (1946)

The Court held in pertinent part that "a contract to drill a
well for the Town of Gate City was to be taken most strongly against
the driller who drew and prepared the contract."



Davis v. City of Newport News

91 S.E. 136, 120 Va. 290 (1917)

Here the contractor entered into a contract with the city to
pave certain streets and guaranteed to keep the work done in good
repair for 10 years. On some of the streets the city operated
street cars and on others it did not. The Court held that the
parties contracted with the different conditions in mind so that the
contractor could not be excused from the performance of his guaranty
by reason of the settlement of the foundation of the street car
tracks which caused injury to the work guaranteed.

Good v. Board of Supervisors of Augusta County

125 S.E. 321, 140 Va. 399 (1924)

Held that in the absence of fraud, a taxpayer cannot bring an
action to gquestion the amount of consideration of a construction
contract, otherwise valid, entered into by the Board of Supervisors.

Hicks v. Roanoke Brick Co.

27 S.E. 596, 94 Va. 741 (1897)

The Court reiterated its position that a mechanic's lien cannot
be claimed against public buildings; nor does the furnishing of
materials to be used by a contractor in the building of public
buildings give any lien on the funds due by the city or the con-
tractor.

Holston Corp. v. Wise County

109 S.E. 180, 131 Va. 142 (1921)

The Court held that the contract between the county and the
quarry company whereby the county guaranteed the payment for rock
furnished to contractors in paving county roads was not within the
county's constitutional inhibition concerning the granting to the
county's credit. The Court recognized the county's authority to
make such a contract through its Board of Supervisors, thus when the
board ratified the county's engineer in making the contract, all the
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action was approved. The Court refused to release the county from:

its liability when the quarry company entered into an agreement with
a road contractor.

Home Building & Conveyance Co. v. City of Roanoke

20 S.E. 895, 91 Va. 52 (1895)

The Court held that a city may, under its legislative charter,
raise and lower the grade of its streets without compensating abut-
ting owners for damage caused. The Court stated that Roanoke's
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charter giving it the power "to build bridges in and culverts under
the streets" authorizes it to construct approaches in the streets to
bridges built by the city.

The City of Roanoke, in making the street improvements
authorized by its charter, was held to be an agent of the State and
performing a public duty imposed upon it by the legislature. It was
therefore held not to be liable for consequential damages if acting
within its jurisdiction and with care and skill.

The Court stated that the City charter provision requiring all
contracts for public improvements to be let to the lowest re-
sponsible bidder, after notice, etc., does not prohibit the city
from constructing approaches to a bridge under the direction of its
own engineers and officers. "It simply provides that when such
buildings or improvements are let to contract, it shall be to the
lowest bidder and after advertisement as provided."

Fairbanks, Morse & Co. v. Town of Cape Charles

131 S.E. 437, 144 Va. 56 (1926)

Fairbanks supplied materials to a contractor which were used in
the construction of the water works of the town. The contractor
assigned his contract to a bank to secure a loan. The contractor
became insolvent. The Court held that the materialmen had no lien
on the property of the town, nor on the fund due from the town to
the contractor. Thus, having no lien their claims were not superior
to the assignment to the bank of the contract.

Legg v. School Board of Wise County and National Surety Company

160 S.E. 60, 157 Va. 295 (1931)

The general contractor, O'Dell, entered into a contract with
the school board to construct an addition to one of its buildings.
The bond provided merely for the "faithful performance by O0'Dell of
his contract with the Board.*" O0'Dell sublet the heating and
plumbing to Legg. The school board paid 0'Dell, but 0O'Dell declared
bankruptcy prior to paying Legg.

The Court held that the school board, by accepting from O'Dell
a bond different from that called for by the original conditions
before Legg contracted with 0'Dell, did not incur any liability to
the subcontractor Legg.

Prior to Legg completing his work, he wrote to the school board
concerning his payment and received from the school board assurances
that "Legg (plaintiff) and the school board would be protected on
account of any money which might be due from said O'Dell to
plaintiff.” The Court stated that the school board owed no
liability to Legg and that this statement did not create any.



The Court stated that mechanics liens are not applicable to
public buildings, thus the subcontractor could not place a
mechanic's lien on the school building for the amount due him from
the contractor or fix the school board's liability by giving it
notice of the debt.

Further, the division superintendent of schools was held not to
be an ex officio agent of the school board, thus his assurances to
Legg did not bind the board. The Court noted that while bidders
were directed to send their proposals to the board in care of the
superintendent, this did not confer on the superintendent the
authority to act as the board's agent for purposes other than
receiving proposals.

Leonard v. Town of Waynesboro

193 S.E. 503, 169 Va. 376 (1937)

Mrs. Leonard sought a determination as to whether her property
was within the corporate City limits, and if so, she then asked to
be reimbursed for a water line she constructed. The Trial Court
held the property was within but denied any reimbursement. The
Supreme Court reversed (as to the money allotment) stating that "As
a general rule, a municipal corporation is not bound by a contract
made without corporate action by the council, duly assembled, man-
ifested by an order entered of record in the minute book. But 1if
the municipality has power to contract therefore by express contract
and the contract 1is not against public policy and there are no
statutory or charter provisions limiting the mode of execution of a
like express contract, it will be 1liable on an implied contract
where, with the knowledge and consent, express or implied, of the
members of the council, it (municipality) has received benefits
rendered at the instance and request of its duly authorized agents
acting for on its behalf . . . .*

Luck Construction Co. v. Russell County

79 S.E. 393, 115 Va. 335 (1913)

In this highway construction contract action the Court held
that the County's pleas of offset alleging that Luck Construction
Co. had failed to perform its agreement and that the county was
therefore damaged in excess of the plaintiff's claim, was sufficient
to allow the county to recover from the plaintiff.

Held that the monthly payments made on an engineer's estimates
did not make the estimates conclusive of the facts recited in them
or prevent inquiry into the adequacy of the work, nor were the
estimates regarded as a final acceptance of the work. The Court
explained that to decide otherwise would negate the contractual
provision which stated that, "no work shall be regarded as accepted
until the final acceptance of the whole work herein contracted for."
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The jury was instructed that such estimates are not binding
upon either party where they are induced by fraud, or are the result
of fraud or mistake so great as to amount to fraud on the part of
the engineers.

Mack Manufacturing Co. v. William A. Smoot & Co.

47 S.E. 859, 102 Va. 724 (1904)

The Court held that a written order from a city contractor,
addressed to the city engineer who had supervision of the work,
requesting him to pay to Mack Manufacturing Co. the amount due to
the contractor as payments became due, was a valid equitable assign-
ment of the amount due or to become due from the city to the con-
tractor. In this case the assignment was for value and took
priority over all subsequent executions against the contractor.

Manly Manufacturing Co. v. Broaddus

27 S.E. 438, 94 Va. 547 (1897)

The Court refused to allow a group of taxpayers to enjoin the
Board of Supervisors from accepting a jail until it was completed
according to the contract. The cost of the jail was originally set
at $6,486.00, but as the Court noted, through the "cunning wiles and
clever devices of Mr. Robert Manly" (general contractor), the Board
was persuaded to accept changes which raised the total price to
$13,423.00.

The Court stated that where the Board had the right to enter
into the contract and where no fraud was charged nor was it alleged
that the Board transcended its power, the taxpayers were not en-
titled to an equitable injunction remedy. They could, the Court
noted, obtain legal relief because the Code states that a claim (as
here, by the general contractor) against a county must be approved
by the Board and if it appears to the taxpayers to be unjust, then .
the taxpayers may appeal the Board's decision to pay to the County
Court.

Corporation of Mt. Jackson v. Nelson

145 S.E. 355, 151 Va. 396 (1928)

The Court held that the Town's contract for the construction of
a water main to carry surplus water to inhabitants outside of the
corporate limits was within the city's authority, thus the con-
tractors could sue for the balance due them.

The Court stated that to the extent that the contract attempted
to force the town to supply non-residents with water, it was un-
lawful and ultra vires. However, the contractors were allowed to
recover on a quantum meruit theory for the work and labor done, as
the town retained and controlled the water main.



City of Newport News v. Doyle & Russell, Inc.

179 S.E. 24 493, 211 Va. 603 (1971)

The contractor here inadvertently priced one item in the lowest
bid to construct an incinerating plant for the city at $100,000 less
than intended. The bids were opened before the contractor tried to
cancel and withdraw his bid. The official bid form provided that
the bidder could not withdraw a bid within 30 days after the opening
of the bids and that no plea of mistake in the bid would be
available to the bidder for recovery of his deposit or as a defense
to any action based upon neglect or refusal to execute the contract.

The Court rejected a California case, whose facts were similar
to the present case, wherein the California Court stated: "that the
city could not enforce a bid against a contractor who refused to
enter into a performance contract when the city knew prior to ac-
ceptance of the bid that it contained a material error; that the
language that bidders will not be released on account of errors
applied only to errors of judgment, not to clerical errors; and that
to deny relief in such cases would force the bidder to perform an
agreement he had no intention of making.!“

In holding the contractor liable on the bid bond the Virginia
Court stated:

"while it might seem harsh to hold against a bidder who has
actually made a clerical mistake in the preparation of its bid
for its refusal to enter into .the contract awarded to 1t to
give a performance bond, Doyle & Russell must be held bound by
the express provisions of its contract stating that it will not
rely on a plea of mistake for cancellation of its bid. To hold
otherwise would be to ignore the terms of the official bid
form, the provisions of the bid form, and the purpose of re-
quiring a bond to accompany a bid. It would also seriously
jeopardize the sanctity of the system for bidding on public
contracts and lead to the uncertainty and unreliability of
bids. The system followed here for awarding such contracts
saves the public harmless, as well as the bidders themselves
from favoritism or fraud in its varied forms."

Earlier the Court stated that the language in the bid form
indicated that it was within the contemplation of the parties that
the risk of mistake in the bid was to be borne by the bidder.

City of Newport News v. Potter

122 F. 321 (1903) (4th Cir)

Potter was employed to superintend the construction of a sewer
and sued the City to recover money due him. The Court stated that
in such an action, the declaration need not allege that the City had
the power to make the contract; such is assumed as well as that such
authority is properly exercised, the contract being cn its face
valid and within the scope of the general powers c¢f the City.
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The Court stated that the City charter provision which required
that all public contracts be let to the "lowest responsible bidder"
was not applicable to the employment of an engineer to supervise the
work of a contractor, especially where, as here, the work was done
at the contractor's expense and the City could obligate itself by
implication to pay for the services rendered.

The Court noted that the City's charter requiring that notice

"be given 30 days before the work was finally let by advertisement,

did not render a contract invalid because only 29 days intervened
between the date of the first notice and the opening of the bids,
where the contract was let later. A single publication was suf-
ficient.

Court allowed Potter to recover.

City of Portsmouth v. Portsmouth & Norfolk Corporation

95 S.E. 278, 122 Va. 258 (1918)

The Court held that an ordinance which required bidders for a
public utility franchise to post a forfeit check was valid. Also
the rule that forfeitures are not favored is 1inapplicable to
security deposited by a bidder for a public utility franchise.

City of Richmond v. Barry

63 S.E. 1074, 109 Va. 274 (1909)

Case limited to specific contract and amount of recovery al-
lowed to contractor. The Court held in pertinent part that, al-
though a contract with a city provides that the city englueer shall
decide all questions, difficulties and disputes growing out of the
contract, and that his estimates and decisions shall be final and
conclusive upon the parties thereto, he cannot violate the pro-
visions of the contract nor ignore the meaning attached by trade
usage to words or expressions used in the contract, and which are
made a part thereof by operation of law.

City of Richmond v. Burton

78 S.E. 560, 115 Va. 206 (1913)

The Court held that under a contract for the construction of a
sewer system which provided that the city engineer would decide all
questions and disputes of every nature relative to the construction,
prosecution and fulfillment of the contract, as well as the
character, quality, amount and value of the work done and materials
furnished, his decision was final and conclusive on all partles
Held also that the parties are bound by the decision of the engineer
even if it is erroneous, unless it can be proved by a prepornderance
of the evidence that the decision was fraudulently made, or that



such a gross mistake was made as to imply bad faith on his part, or
a plain failure to exercise an honest judgment.

Case primarily limited to an interpretation of the particular
contract.

City of Richmond v. A. H. Ewings's Sons, Inc.

114 S.E. 2d 608, 201 Va. 862 (1960)

The general contractor (Ewing's) and the City of Richmond
entered into a contract to build a juvenile detention home. The
site had been approved by the City Manager and City Council. The
contractor, however, was denied a building permit because the lo-
cation was not properly zoned. The decision was appealed to the
Board of 2Zoning Appeals, which granted the permit after several
changes were agreed to. A nearby apartment owner obtained an in-
junction from the Supreme Court restraining the City and the con-
tractor from building on the site. The actions which occurred
during the apartment owner's appeal caused that suit to be brought.

The Court held that the contract was not illegal and un-
enforceable because it contemplated the construction on a site
forbidden by the zoning laws.

After the injunction was upheld, the City Council adopted a
resolution abandoning the work. The Court held that by this action
the city breached its contract with the contractor because the
contract said that the city could cancel upon giving seven days'
notice 1in writing to the contractor and this course was not taken.

The contractor was allowed to recover on the basis of 1its
actual expenses under the contract and its liabilities to the sub-
contractors, as well as the profit it would have earned had it been
permitted to carry out the contract.

City of Richmond v. Jackson

88 S.E. 49, 118 Va. 674 (1915)

Here the contractor entered into a contract with the city to
dig ditches and lay sewer pipe and guaranteed to keep the work done
in good repair for 12 months after the work was completed. The
Court held that the contractor was not required to guard and protect
the work for the safety of the public for the 12 months after its
completion and acceptance by the city, but only during its progress.

City of Richmond v. I. J. Smith & Co.

89 S.E. 123, 119 Va. 198 (1916)

The contractor was allowed to recover the value of the extra
work he performed in constructing the Mayo Bridge. The Court held
that his letter to the city 'stating that the city's blueprints were
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incorrect concerning the depth of the bedrock, his request as to
whether he should excavate to the bedrock, and his request for an
estimate of the value of such work sufficiently complied with the
contract provision which provided that no claim for extra work would
be allowed unless notice was given by the contractor and it was done
under a written order from the city. The city engineer, by letter,
told the contractor to drill to the solid rock, although he never
gave the contractor an estimate as to the value of the extra work.
The contractor was able to recover the expenses he incurred in
drilling the extra distance.

Royer v. Board of County Supervisors of Albermarle County

10 S.E. 2d 876, 176 Va. 268 (1940)

This factually specific case involves a Board of Supervisors'
liability to a civil engineer on an express contract "contingent"
upon the happening of certain events, which never occurred. The
County was not liable under the terms of the contract as through no
fault of either party, the contingency did not happen, nor could the
express terms of the agreement be disregarded to allow recovery for
the value of the services rendered.

Scofield Engineering Co. v. City of Danville

126 F. 2d 942 (1942) (4th Cir)

The Court held that under Danville's charter and the Virginia
law requiring approval of voters before incurring indebtedness for
public works, Danville could not, in advance of such approval, enter
into a contract. The contract here was void and the Court refused
recovery on quantum meruit for engineering services which were never
rendered.

South Hampton Apartments v. Elizabeth City County

37 S.E. 24 841, 185 Va. 67 (1946)

The County sued the Apartments to recover a fee for the main-
tenance and inspection of the Apartment's sewerage system. Case
primarily limited to interpretation of specific contract. The Court
stated in pertinent part that a county board of supervisors may
employ agents and servants to do what the board has the authority to
do and to perform acts and to enter into contracts approved by the
board in the exercise of its discretion. Anyone dealing with the
officers and agents of the County board must ascertain at his peril
the nature and extent of the agent's authority. A county has the
power to ratify such contracts made by its agents as the county has
the authority to make.

The Court also stated that a county has the power to make all
contracts which are proper and reasonably necessary to the execution
of its corporate objects and purposes.
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Sydnor Pump & Well Co. v. County School Board of Henrico County

28 S.E. 2d 33, 182 Va. 156 (1943)

Sydnor was a sub-subcontractor of Gerhardt and was responsible
for drilling the well under the original contract. The well cost
more than had been originally estimated. Gerhardt informed the
general contractor Atkinson of this fact and requested that the
account be paid. All but $1,212.30 was paid, but the balance was
refused by the School Board, Atkinson and Gerhardt. Sydnor's con-
tract was with Gerhardt so he looked to him for payment.

The Court held that the subcontractor (Gerhardt) by admitting
to the general contractor that the sub-subcontractor's (Sydnor)
account rendered for drilling the water well was in accord with the
specifications and by recommending that the account should be paid,
permitted the Court to enter a judgment against the subcontractor
for the amount due. The case was remanded to the lower court so the
pleadings could be amended as to allow Gerhardt to recover from the
school board--where the ultimate liability for the judgment rested.

This case is interesting because of its lengthy discussion of
arbitration. Such means had originally been used in an attempt to
resolve the dispute, but because the arbitrators had been mis-
informed as to their assignment, the award was declared invalid as
to all the parties. The Court noted that the parties had spent 3
years in litigation and quoted from a Pennsylvania case:

"The parties elected to submit their dispute to arbitration.
This method of trying issues of fact and law is now somewhat in
fashion. It may well be that after other experiences such as
the present litigants have had, it will ke determined that the
ancient method of trial in duly constituted courts of law is a
more satisfactory way to settle controversies. This 1is for
further experience to demonstrate.”

The Court said such language was fitting to the present case.

Taylor v. Arlington County Board

53 S.E. 2d 34, 189 Va. 472 (1949)

Suit by Taylor and others against Arlington's County Board and
others for a writ of mandamus to compel the County Board to award a
contract for building a garbage and refuse incinerator to Morse
Boulger, and for an order restraining the Board from executing the
contract to Nichols Engineering. The Court denied the request and
upheld the County's action.

The Court stated that "in the absence of some constitutional or
statutory requirement therefore, competitive bidding 1is not
ordinarily essential to the validity of contracts for public works,
but it is generally considered that the interests of the public are
best served by submitting such contracts, if of important size, to
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competitive bidding." The Court did not decide if Section 27254 of
the Code which stated that all contracts be let to the "lowest and
best bidder" required competitive bidding. Rather, the Court noted
that "it was the purpose from the beginning of the enterprise to
have competitive bidding."

In this case the County asked for a mechanical stoker which
only Nichols made and patented. The Court stated that the fact that
there could be only one bid for that type did not make competition
impossible, especially where the mechanical stoker was made to
compete with the hand-stoked type. The Virginia Court quoted from
an A.L.E. which stated: "The weight of authority appears to sustain
the right of municipal authorities to designate a patented or mono-
polized material to be used for public improvements, if it is not
the purpose or the effect of the specification to prevent or re-
strict the competitive bidding required by statute."

The Court noted that the specifications specifically reserved
to the County the right to reject any or all proposals and to accept
the one that in its judgment best served the interests of the
County. Such a reservation, the Court stated, "is generally held to
vest in the authorities a wide discretion as to who is the best as
well as the lowest bidder, and this involves inquiry, investigation,
comparison, deliberation and decision which are quasi-judicial
functions, and when honestly exercised, may not be reviewed by the
courts."

According to the Court, the factors in determining who is the
"lowest and best bidder," or who can best serve the County, involve
the experience of the bidder in that field, the quality of his
previous work and the cost, not alone at constructing what he pro-
poses to build but of operating it after it is built. All else
being equal, it is the duty of the public authorities to accept the
bid involving the least expenditure of public funds."

"wWhen the decision of the authorities is based upon a fair and
honest exercise of their discretion, it will not be interfered with
by the courts, even 1f erroneous. Courts do not in such cases
substitute their judgment for the judgment of the body to which the
decision 1is confided. Interference by the courts is limited to
cases in which the public body has proceeded illegally or acted
arbitrarily or fraudulently."

The Court held that "the County Board had the clear right to
consider the bids in the light of the operational cost as well as
the installation costs in ascertaining which bid best served the
interests of the County, and that the method used to that end was
proper."

The Court rejected the appellant's argument that the Nichols
bid did not comply with the  specifications. It stated that
"Generally before a variation from the specifications will be deemed
to destroy the competitive character of a bid for a public contract,
the wvariation must be substantial, that is, it must affect the



amount of the bid. It is sufficient if the bid conforms sub-
stantially to the advertisement." The Court stated only that this
claim related to differences between the specifications and the
drawings of Nichols' bid.

The Court refused to disturb the award since Nichols agreed to
let the County do some of the outside work connected with con-
structing the plant because it was shown that the awarding of the
contract was not conditioned or influenced by the agreement. Also
the Court did not find any evidence of fraud prejudicial to Morse
Boulger on the part of the County Board members or the consulting
engineers.

Thomas Somerville Co. v. Broyhill

105 S.E. 2d 824, 200 Va. 358 (1958)

Somerville supplied plumbing material for use in two Fairfax
County schools to Hammer, a subcontractor under Broyhill. Somer-
ville brought an action, to recover the purchase price, against the
general contractor, Broyhill, and its surety.

The Court held that in such an action evidence showing that
goods were furnished and delivered to the school site, constitutes
prima facie proof or a rebuttable presumption that the materials
were used.

The Court stated that Section 11-23 of Virginia's Code re-
quiring a bond is remedial in nature and was enacted to afford
protection to materialmen and subcontractors, and must be liberally
construed in their favor because public buildings and improvements
are not subject to mechanic's or materialman's liens. The intent of
the statute is to protect those who furnish supplies, material and
labor in and about the construction of public buildings, whether
furnished to the principal contractor or to a subcontractor. The
Court noted that general contractors can protect themselves against
the shortcomings of subcontractors by requiring bonds of them.
Thus, the Court held that Section 11-23 obligated the principal
(Broyhill) and its surety to Somerville who furnished supplies to
the subcontractors.

Wiley N. Jackson Co. v. City of Norfolk

87 S.E. 24 781, 197 Va. 62 (1955)

The Court addressed the question of whether the State and city
had the authority to enter into a contract to construct an under-
pass, stating that: "if the enterprise may be regarded as within
their respective functions and is not otherwise prohibited by law,
the State, city or other political subdivision may unite in such an
undertaking."
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Wise County School Board v. Saxon Lime and Lumber Co.

93 S.E. 579, 121 Va. 594 (1917)

The school board entered into a contract with Phillips who,
prior to completion of the work, was adjudicated a bankrupt.
Phillips' materialman, Saxon Lime and Lumber, supplied goods which
were ultimately accepted by the school board and used in the
building. The Court held that regardless of whether Saxon Lime and
Lumber had any right of stoppage in transit or whether there was any
express contract, there was an implied agreement on the part of the
school board to pay for the materials. The Court noted that the
school board probably would not have fought payment but for the
contractor's bond and also noted the school board's caution not to
do anything which could be construed as releasing the bonding
company. :
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PUBLIC CONTRACT CASES
III. ACTIONS ON PUBLIC CONTRACT BONDS

Aetna Casualty & Surety Co. v. Earle-Lansdell Co.

129 S.E. 263, 142 Va. 435, rehearing denied
130 S.E. 235, 142 Va. 435 (1925)

The bankrupt contractor owed the Earle~Lansdell Co. money for
materials and labor supplied under the contract. Earle-Lansdell
sued under the contractor's bond citing a provision which obligated
the surety to pay for "all labor and materials" furnished in the
construction of the highway. The surety denied liability stating
that its obligations were measured by the terms of the statute and
that the statute did not contemplate such liability.

The Court held that although the Virginia statutes don't require
bonds conditioned upon the contractor paying all debts incurred by
him for labor and materials, the highway commission has the power to
require bonds more broadly conditioned than as required by the
statute, and if such bond is given voluntarily it may be enforced
according to its terms. Held that a contractor's bond for public
works could contain any conditions not prohibited by the statute.

The surety was held liable on the bond to persons with whom the
contractor himself became indebted for labor and materials, thus
Earle-Lansdell was able to sue on the contractor's bond for the
labor and materials he furnished the contractor.

Aetna Casualty & Surety Co. v. U.S. Plywood

180 S.E. 24 689, 211 Va. 720 (1971)

U.S. Plywood, as supplier for a contractor, sued the general
contractor and its surety for amounts due for materials supplied to
the subcontractor.

The Court held that the subcontractor was a "manufacturer or
fabricator" and under the provisions of Section 11-20, was exempt
from the requirements of executing a payment bond. Thus the general
contractor and its surety had no duty to require the subcontractor
to give a payment bond to protect Plywood for the materials fur-
nished by it to the subcontractor.

The Code states, in pertinent part, at Section 11-20:
", . .provided, however, that subcontracts between the contractor
and a manufacturer or a fabricator shall be exempt from the pro-
visions requiring a payment bond . . .“

Atlantic Trust & Deposit Co. v. Town of Laurinburg

163 F. 690, Cert. denied 212 U.S. 573 (1908) (4th Cir)

All the bids for the construction of a water and sewer system
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were rejected by the town because they exceeded the $34,000 limit.
The lowest bidder agreed that he would construct the system within
the limit and certain changes were made and a bond was given by
Atlantic Trust for the "amended construction of a water and sewer
system upon a basis of 10 percent upon the materials and labor
furnished not to exceed $34,000."

The Court held that the contract was not one to do work for the
town to the extent of $34,000; but was for the completion of the
work._ The surety was held liable to the town for the damages it
sustained when the contractor became bankrupt and it (town) com-
pleted the project, to the extent of the penalty named in the bond.

Board of County Supervisors of Henrico County v. Insurance Co.
of North America

494 F. 24 660 (1974) (4th Cir)

In the action by the county against the surety on the bond, the
Court held that the surety, which guaranteed performance under an
ordinance whereby the contractor received permission from the county
to mine sand and gravel and which contained a provision permitting
cancellation by the surety, was prejudiced and released from ob-
ligation to perform the restoration work. The Court stated that the
county permitted the contractor to proceed without a permit, to do
work outside of the original area, to construct a processing plant,
and allowed work by the contractor's successor, all without con-
sulting or advising the surety.

Century Indemnity Co. v. Esso Standard 0Oil Co.

79 S.E. 24 625, 195 Va. 502 (1954)

Action by materialman against surety and contractor to recover
for materials furnished in the construction and installation of the
pipeline. The contract between the City and the contractor did not
require a bond, nor did any statute require one in this instance.
The contract stated that the contractor would settle all claims for
labor and materials, but the bond stated that it would indemnify
only the city against loss.

The Court stated that when the contract and the bond were read
together, the surety assumed no obligation additional to that in its
bond. :

Daughtry v. Maryland Casualty Co.

48 F. 2d 786 (1931) (4th Cir)

The Court ruled that the public works contract and the surety
bond should be construed together, as regards to labor and material
claims. In so doing, the Court held that the contractor's surety
was liable to the materialmen on the bond which was executed con-
currently with and attached to the contract, which guarantesd pay-
ment of labor and material bills.



Fidelity & Casualty Co. of N. Y. v. Copenhaver Contracting Co.

165 S.E. 528, 159 Va. 126 (1932)

The subcontractor (Crowell Construction Co.) on a defaulted
construction contract, was allowed to recover on the contractor's
bond for work performed. The bond stated that the surety guaranteed
prompt payment by the contractor for labor and materials incurred by
the principal (contractor). The Court held that the prime con-
tractor and the surety on the bond were liable for claims against
the subcontractor by materialmen for labor, materials and supplies
which were used in the construction.

The Court also stated that the Highway Commission by electing
to complete the defaulted road contract itself could not charge the
contractor 1liquidated damages for delayed completion. Thus the
contractor and contractor's surety could not make a like charge
against the subcontractor.

The Court also stated that the claims for the rental of a steam
shovel, a steam roller and teams, and the purchase price of small
tools, tents and mattresses used by the men while in camp were
"materials" within the highway contractor's bond.

Fidelity & Casualty Co. of N. Y. v. Lackland

8 S.E. 2d 306, 175 Va. 178 (1940)

The surety company tried to escape liability in this action,
brought by a materialman, on a highway contractor's bond. The Court
held that such a suit is governed by the 10 year statute of limi-
tations and thus not barred by the 3 year limitation relating to
actions on open accounts.

The Court also held that mere delay by the creditor to enforce
his claim against the principal debtor does not discharge the surety
on grounds of laches nor does the creditor's failure to file proof
of its claim in bankruptcy against the debtor's estate release the
surety.

In this case, the general contractor requested the materialman
(Lackland) not to press its claim, pending the outcome of litigation
between the general contractor and the subcontractor. The Court
stated that the materialman, in agreeing, acted purely voluntarily
and without consideration and for no definite time, thus this action
did not constitute such an "extension of time" as to release the
surety on the contractor’'s bond.

Fidelity and Deposit Co. of Maryland v. Bailey

133 S.E. 797, 145 Va. 126 (1926)
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Companion case to F. D. Co. v. Mason - here the Court held
that the supplying of food to the men working on the road and hay
and grain for the teams was within the bond provisions obligating
the surety to pay for "all labor and materials." The Court stated
that the conditions of the bond must be read in connection with the
contract.

Fidelity and Deposit Co. of Maryland v. Bailey - Spencer Hardware
133 S.E. 797, 145 Va. 133 (1926)

Third action against the surety - recovery for explosives and
hardware allowed.

Fidelity and Deposit Co. of Maryland v. Mason

133 S.E. 793, 145 Va. 138 (1926)

Facts similar to Aetna -- Court reaffirmed it's holding in
Aetna, stating that Virginia's statute authorized one who furnished
"labor and materials" for the construction of a highway to sue that
contractor's surety on the bond; and that such a contractor's bond
is legal and may contain any conditions not prohibited by statute.
Here the Court held that the services of a superintendent were
within the bond provisions obligating the surety to pay for "all
labor and materials."

!

Gallimore Inc. v. Home Indemnity Co.

432 F. Supp. 434 (1977)

Gallimore entered into a contract with the Montgomery School
Board for the construction of an elementary school building. The
contract required a payment bond for each subcontractor, although it
did not require the procurement of performance bonds. Gallimore
subcontracted the electrical work to Martin Electric, who was sup-
plied with goods from two materialmen. However, due to Martin
Electric's financial condition, the materialmen refused to work
without a gquarantee of payment from Gallimore. After Martin
Electric became insolvent and Gallimore paid the materialmen's
bills, it sought to recover from the Home Indemnity Co. (under the
payment bond obtained by Martin Electric) for the losses it incurred
because of the subcontractor's failure to perform.

The Court held that the payment bond gave Gallimore no such
right of recovery.

The Court also held that Section 11-23 gave no rights to
Gallimore which would allow it to recover against the Home Indemnity
Co. The Court said that while the statute requires a performance
bond for the public authority, and a payment bond for the protection
of materialmen, as well as a payment bond by subcontractors for
materialmen; there is no requirement that a subcontractor obtain a
performance bond for the protection of materialmen. Thus Gellimcre



had no recovery rights against the surety through subrogation of the
rights of the materialmen because they acquired no rights by virture
of Section 11-23.

Hendrick Construction Co. v. C. E. Thurston & Sons, Inc.

153 S.E. 24 204, 207 Va. 803 (1967)

A sub-subcontractor was denied recovery from the general con-
tractor on a state contract, even though the subcontractor had
failed to give the required payment bond and was bankrupt. The
Court stated that the Code did not require surety on subcontractor's
bonds and therefore it could not impose any liability on the general
contractor for failing to obtain such.

In 1962 the legislature amended Section 11-20 to require surety
on subcontractor's bonds and to allow "a direct right of action
[only] against the sureties on the bond;" however, these changes
were subsequent to the dates of the contract in this case and thus
not applicable.

Joseph F. Hughes & Co. v. George H. Robinson Corp.

175 S.E. 2d 413, 211 Va. 4 (1970)

Robinson furnished materials to a subcontractor of Hughes to be
used in the construction of a public high school. Robinson brought
suit on the bond and Hughes argued that the action was untimely.

The bond provided that no action was to be commenced “after the
expiration of one year following the date on which Principal ceased
work . . . however, if any limitation embodied in the bond is pro-
hibited by any law controlling the construction hereof such limi-
tation shall be deemed to be amended so as to be equal to the
minimum period of limitation permitted by such law."

Virginia Code Section 11-23, requiring the bond, provides: "No
action on any bond required herein shall be brought unless within
one year after substantial completion of the contract."

The Court held that the statutory limitation was prohibitory
and that the amended provision of the bond was included in con-
templation of a statutory limitation, thus it operated to in-
corporate the statutory period into the bond. Because the statutory
language controlled the time for bringing an action on the bond, in
this case, the action was untimely.

Johnson Service Co. v. Glaubke Construction Co., Inc.
193 S.E. 24 655, 213 Va. 466 (1973)
The limitation period for bringing a direct action against a

general contractor on a public project and the surety on its bond by
a materialman who supplied goods to a subcontractor is controlled by
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Code Section 11-23. In June, 1970, it was amended to allow an
action within one year after last performance of labor or the fur-
nishing of materials. It had formally read: "one year after sub-

stantial completion of the contract.”

In this case, the project was substantially completed in July,
but Johnson, the supplier, did not complete its work until September.
The Court ruled that the amended limitation provision applied, even
though the contract between the subcontractor and the supplier was
executed in 1969. - The Court stated that the suppliers' cause of
action, accrued when his work was completed and the subcontractor
failed to pay, not when the contract between the subcontractor and
the supplier was executed.

London Brothers v. National Exchange Bank of Roanoke

93 S.E. 699, 121 Va. 460 (1917)

The Court held that the Code language which stated that no
assignment of a debt due to a contractor would be valid until the
claims of all subcontractors, supplymen, etc. against the general
contractor for labor and materials furnished for the construction
were satisfied, was too plain to need construction. The Court
rejected the Bank's argument (to whom an assignment had been made
prior to the settlement of the subcontractor's claims) that the Code
section was confined to the subcontractors and materialmen who had
perfected mechanics' liens; which it was admitted by the Bank was
impossible because the building under constrcution was a publicly
owned building.

C. S. Luck & Sons v. Boatwright

162 S.E. 53, 157 Va. 490 (1932)

In this case the contractor, C. S. Luck, was by statute made
liable for all debts "incurred by him" while in his contract he
promised to pay for labor and materials for which he was "liable."
Reading the statute and the bond together, the Court held that
Boatwright, whose contract was with, and who worked for the sub-
contractor, could enforce his claim against the principal contractor
(C. S. Luck) and his surety.

The Court noted that the general highway contractor and surety
promised more than the minimum statutory requirements on the volun-
tarily given bond, thus the terms of the bond were observed. Court
cites Aetna.

The Court held that claims for renting a tractor and a truck
were '"materials" within the bond.

The Court held that Boatwright's claim was barred by estoppel
because he had asked that payment be made from the contractor to the
subcontractor (and it was so made) and not to him directly. Alsco,
the Court stated that any recovery could not be based upon a gquantum
meruit theory for the period which had been covered by the ccntract.

-



Maryland Casualty Co. v. City of South Norfolk

54 F. 2d 1032 (1932) (4th Cir)

The original contract, on which the Maryland Casualty Co.
served as surety, called for the paving of two or three streets,
allowing the city engineer to make the designation. Subsegquent to
the date when the work was to be completed, the City Council passed
a resolution directing the city engineer to instruct the contractor
to pave 13 additional streets.

The Court held that the agreement providing for work to be done
on different streets and at a cost equalling a large percentage of
the cost under the original contract, was clearly a supplemental or
additional contract and was not to be treated as an extension of the
original contract, on which the surety was liable.

The Court stated that even though the contract and bond covered
"additional work,"” this meant work involved in modifications and
changes, and not an independent project. The independent project
was not covered by the surety, thus the bond did not guarantee the
payment of labor and materials furnished under the supplemental
contract (for the 13 streets). However, the making of the sup-
plemental contract did not avoid the bond, for it did not change the
terms of the original contract.

56 F. 2d 822 rehearing denied and modified, cert denied 286 U.S. 562
(1932)

The Court held that because the bond sued on guaranteed the
claims for labor and materials furnished under the original contract
but did not cover the claims under the supplemental contract, the
claimants had the burden of showing that the materials furnished
were for use under the original contract covered by the bond.

New Amsterdam Casualty Co. v. Moretrench Corp.

35 S.E. 24 74, 184 Va. 318 (1945)

New Amsterdam served as surety on a bond executed by the con-
tractor. Moretrench entered into an agreement with the contractor
to lease certain equipment for use in connection with the con-
struction of the sewerage system. The bond referred to the contract
which covered the payment of claims of subcontractors, materialmen
and laborers.

The Court held that in determining the surety's liability to
third persons, the contract and the bond were to be construed
together. Because the bond referred to the contract and they formed
one transaction, the surety's liability was held to extend to all
those who furnished equipment to the contractor. The surety was
held liable for all that the contractor agreed to do.
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The Court said that the rentals of equipment to the general
contractor were within the coverage of the contractor's performance
bond as constituting "materials" furnished in the carrying forward,
performing or completion of the contract.

Reliance Insurance Co. v. Trane Co.

184 s.E. 2d 817, 212 Va. 394 (1971)

Action by a subcontractor's materialman to recover on the
general contractor's bond after the subcontractor defaulted 1in

- payment of its account. The surety conceded that the materialman

was covered under the bond but argued that Section 11-23 allows a
materialman to recover only if he shows that the general contractor
did not obtain a bond from the subcontractor. The Court allowed the
materialman to recover, stating that the Code did not regquire proof
that a subcontractor's bond was not given before a materialman could

recover on the prime contractor's bond. '

Solite Masonry Units Corp. v. Piland Construction Co., Inc.

232 S.E. 24 759, 217 Va. 727 (1977)

The Court reaffirmed its holding in Broyhill that Section 11-23
is to be 1liberally construed in favor of materialmen and sub-
contractors.

This Court reversed the Trial Court and held that a supplier of
masonry blocks (Solite) to a subcontractor under a public con-
struction contract was not required, in order to recover the balance
due on the blocks from the contractor's performance and payment
surety, to demonstrate that the blocks were actually used in the
construction project -- it was important only that the materials
were supplied to the subcontractor.

R. C. Stanhope, Inc. v. Roanoke Construction Co.

539 F. 24 992 (1976) (4th Cir)

This Court upheld the district court's holding that rental
charges and the value of missing rental equipment furnished to a
subcontractor on a public contract constituted "materials furnished"
within the meaning of Section 11-23. Here a general contractor
failed to require a payment bond of his subcontractor as required by
Section 11-23, thus the lessor of the equipment had a valid claim
against the general contractor and the surety on the payment bond
for the delinquent rental charges and for the value of the missing
equipment.

Vulcan Materials Co. v. Betts

315 F. Supp. 1049 (1970)

The Court followed the holding in Copenhaver that the ¢r
=

contractor and surety on the bond are liable for claims again
subcontractor for labor, materials and supplies furnished.



After a lengthy discussion in an attempt to define the term
"subcontractor,” which included excerpts from Miller Act cases, the
Court ruled that in this case, Betts was a subcontractor. Here, the
general contractor (Oman) purchased from Betts all the rock to be
used on a road construction project and Betts prepared such
material, thereby saving the general contractor (Oman) labor. Thus
Betts was held to be a "subcontractor" within Virginia's statute
(Section 11-20) which forbids a highway construction contractor from
subcontracting unless the subcontractor furnished a bond for payment
of its suppliers. The Court held that in view of the general con-
tractor's (Betts) supplier, Vulcan had a statutory right of action
against the general contractor and its surety, even though the
general contractor had paid the subcontractor the amount due under
the subcontract.

The Court also held that to be a subcontractor within
Virginia's statute (Section 11-20) requiring a subcontractor on
public construction projects to furnisk bond, it is not necessary
that the person furnish both labor and materials.
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Colonel LeRoy Hodges, State Comptroller, Richmond, Virginia;
1939-40; p. 176.

The 1936 Code required all printing, lithographing, engraving,
ruling and binding required by any state institution or agency
to be procured by way of contracts let through competitive
bidding by the Director of the Division of Purchases and
Printing, not through direct order. Therefore, where the work
involved was the binding of certain books and magazines upon
direct orders issued by certain state institutions, such pro-
cedure was not legally authorized.

Honorable P. E. Ketron, Director, Division of Purchase and
Printing, Richmond, Virginia; 1939-40; p. 177.

The Director of the Division of Purchases and Printing should
not permit the "University Press," part of the University of
Virginia, to bid on contracts for bookbinding made through that
office on behalf of other state agencies and institutions,
because the "University Press" operates primarily for its own
publications, and there was nothing in the law authorizing the
University to engage in the printing or binding business, even
to the extent of furnishing such work to other state agencies
and institutions for compensation.

Honorable L. M. Walker, Jr., Commissioner of Agriculture,
Commonwealth of Virginia, Richmond, Virginia; 1940-41; p. 1.

The Department of Agriculture wished to make a contract with
Central Virginia Electric Cooperative for the purchase of
electric power. The issue presented is whether the State can
be bound to a contract to remain in effect for five years. The
opinion answers this in the negative.

Since the current biennium was to extend to a time less than
the five year period and since it was not known if the leg-
islature would continue the appropriation of funds to the
Agriculture Department beyond the current biennium, the Com-
missioner was not in a position to agree on behalf of the state
to purchase power for a period beyond that date.

Miss Daisy L. Anderson, Librarian, State Teacher's College,
Radford, Virginia; 1940-41; p. 129.

Can a specific State institution contract directly for binding
or rebinding books or other papers used in the college library
without having to competitively bid through the Division of
Purchases and Printing. Yes, due to an amendment of the
Virginia Code (Chapter 38 of the Acts of 1940), the general
statutory provisions in Chapter 25 of the Virginia Code re-
quiring competitive bidding were not applicable to the binding
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and rebinding of books and other literary material of libraries
operated by the State (unless otherwise authorized by the
Governor).

Major R. M. Youell, Commissioner of Corrections, Richmond, 6,
vVirginia; 1946-47; p. 109.

In a contract made by the Commissioner of Corrections with
architects and engineers, the contract contained an arbitration
provision. 1Is such a provision in the contract legal? Yes;
the settling of disputes via arbitration shall be made, not
that the findings of the arbitrators will be binding. 1If the
provision had had a clause making such findings binding, then
the contract provision would have been illegal.

Major R. M. Youell, Commissioner of Corrections, Richmond, 6,
Virginia; 1946-47; p. 110.

Must the proposed contract be awarded by competitive bidding?
No, here the Department of Corrections contracted with
Chesapeake and Ohio Railway Company. The opinion states that
the contract did not fall within the purview of the statute
because there was no other railroad near the State farm in
question, and no other person would have been interested in
undertaking such work on the same basis as a railway company.

Does the contract require a bond due to the indemnification
clause in the contract? No, since Virginia is not liable for
the acts of its officers, then the State Board of Corrections
has no authority to agree to indemnify the railroad company for
loss. Therefore, the contract clause should be deleted thereby
making the bond unnecessary.

Honorable J. A. Anderson, Commissioner, Chairman, Elizabeth
River Tunnel Commission, State Department of Highways,
Richmond, Virginia; 1948-49; p. 43.

Does Chapter 242 of the Acts of Assembly of 1932 (Sec. 5779 (1)
of Michie's Code of 1942) require political subdivisions to
advertise for bids for construction contracts in excess of
$2,500.00 before 1letting contracts? No, because political
subdivisions do not fall within the purview of the statute.
Therefore, negotiation of the contract was permissible.

Honorable Julius Goodman, Commonwealth's Attorney of Montgomery
County; 1950-51; p. 35.

Must the Board of Supervisors for Montgomery County go through
the competitive bidding process before letting a contract for
building a new jail? No, there is a statute which requires
such bidding on contracts let by the state, but there is no
similar provision applicable to counties. Further, unless
Montgomery County adopted a county purchasing act, the Board of
Supervisors may decide the question as a matter of county
policy. '
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Honorable Charles H. Funk, Commonwealth's Attorney for Smyth
County; 1951-52; p. 142.

May a county school board legally contract for erection of a
school building out of available funds without first ad-
vertising for bids? Yes; Section 22-~72 of the Virginia Code
gives the Board authority to provide for erection of school
buildings and there was no provision requiring the school board
to advertise for bids. Absent such a provision, the school
board may negotiate a contract without asking for bids.

Honorable Horace T. Morrison, Commonwealth's Attorney for King
George County; 1951-52; p. 17.

Is a county Board of Supervisors required to seek competitive
bids for performance of a contract to alter and repair a court-
house annex in the county in question? No, after examination
of the relevant statutes, and absent a determination that a
County Purchasing Agent has been employed (triggering such a
requirement under Sec. 15-539 et. seq. of the Virginia Code),
no such requirement is evident.

Dr. Dowell J. Howard, Superintendent of Puplic Instruction;
1953-54; p. 184.

where school construction projects are financed in whole or in
part by appropriations, grants-in-aid, or loans (i.e., StateAid
projects), 1is competitive bidding required? Yes, this 1is
required by Chapter 675 of the Acts of 1954, House Bill number
624 (reading "no contracts for the construction of any StateAid
project shall be let except after competitive bidding.)

May the school board act as its own contractor? There is no
evidence which would compel a school board to employ a general
contractor for the erection of a school building. However, if
the board chooses to erect such a building by awarding sub-
contracts for various phases of the work, such contracts should
not be awarded except after competitive bidding.

Honorable Charles H. Funk, Commonwealth's Attorney for Smyth
County; 1954-55; p. 205.

There is no provision requiring a school board to advertise and
ask for bids or contracts for the erection of school buildings.
Additionally, the school board has authority to provide for
erection of school buildings (Section 22-72 of the Virginia
Code). Thus, when the school board rejected all bids for a
construction project, and gave the project to someone who had
not submitted a bid and at a price lower than the lowest bid
without giving other bidders opportunity to re-submit bids,
this was a valid bid selection by the school board.

Though Section 15-504 prohibits members of a county schocl
board from participating in certain contracts 1in which they
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13.

14.

15.

have an interest, it would not prohibit a member of an arch-
itectural firm which furnishes the plans for a school con-
struction project from having an interest as a stockholder, in
any amount, in a corporation engaged to construct the project,
either as a general or subcontractor (assuming that the cor-
poration engaged will not furnish any building materials,
supplies, or equipment whatsoever).

The opinion also cites Section 15-710 of the Virginia Code,
which prohibits a county from purchasing any building
materials, supplies or equipment from any business enterprise
where the architect is an officer, director, or stockholder or
where he is financially interested.

Honorable R. C. Eaton, Director, Division of Purchase and
Printing; 1955-56; p. 166.

Is the purchase of medical oxygen considered an exception to
the provisions dealing with centralized purchasing (Sections
2-249 to 2-268 of the Virginia Code)? Can the Department of
Accounts and Purchase therefore consider such oxygen as a
technical supply, making it valid for the Medical College of
Virginia to place orders for oxygen without going through the
Division? The opinion answers yes to both questions, noting
that if the Division looks upon drugs, pharmaceutical products,
and chemicals as technical supplies, then medical oxygen could
certainly be considered a technical supply (thus eliminating
the requirements for following Sections 2-249 to 2-268).

Honorable Ferdinand F. Chandler, Commonwealth's Attorney for
Westmoreland County; 1957-58; p. 15.

Here, the School Board and Board of Supervisors were con-
templating requesting bids from oil and gasoline distributors
for use in public buildings and operation of school buses. Can
the procedure for bidding be limited to distributors having
their offices and business headquarters in the county itself?
Yes, there is no provision of law which requires the Board of
Supervisors of a county to award such contracts on a com-
petitive basis. With the absence of such a requirement, there
is no legal impediment which would prevent either board from
limiting its request for bids in the manner under consider-
ation.

Honorable Alfred W. Whitehurst, Commonwealth's Attorney for the
City of Norfol; 1960-61; p. 249.

Under a reading of Section 11-23 of the Virginia Code (applying
to contractors who subcontract work), the statute does pot
require a subcontractor who sublets part of his work to require
a bond from his subcontractor. As a result, it is not neces-
sary for a subcontractor to obtain a performance bond from any
person to whom he sublets a part of his contract.
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Honorable James S. Easley, Commonwealth's Attorney for Halifax
County; 1962-63; p. 231.

Where local revenues are used by a county school board for
construction of a new building, such revenues do not constitute
a "State-Aid" project as defined in Section 22-166.8 of the
Virginia Code, and threfore does not require the county to
submit to competitive bidding.

Honorable C. P. Miller, Jr., Assistant Comptroller; 1963-64; p.
56.

The opinion notes the requirements for competltlve bidding
where the State is a party as long as the contract in question
is in excess of $2,500.00 with a few noted exceptions, as
provided in Section 11-17 of the Virginia Code.

Honorable Tyler Fulcher, Division Superintendent for Amherst
County; 1963-64; p. 267.

Where a school board contracts for the purchase of school
cafeteria equipment, monies being borrowed from the Virginia
Supplemental Retirement System, there is no requirement for
competitive bidding unless the transaction constitutes a
"State-Aid" project, as defined in Section 22-166.8 of the
Virginia Code. The purchase of such equipment does not fall
within the purview of the statute because the project con-
templated by the statute is for the construction of buildings.

Dr. Hiram W. Davis, Commissioner, Department of Mental Hygiene
and Hospitals; 1958~59; p. 226.

In a contract for remodeling a building where the State is a
party, where all the bids exceed the amount appropriated and
substantial changes in the plans are necessary as a result,
before a contract is let it is mandatory that there be re-
advertising of the project in question in order to give an
opportunity to interested bidders to submit bids, as provided
in Section 11-22 of the Virginia Code.

Mr. Charles H. Graves, Director, Division of State Planning and
Community Affairs; 1970-71; p. 292.

A Planning District Commission, due to its governmental
function of planning for the district, is within the purview of
Section 2.1-288 of the Virginia Code, therefore enabling such a
commission to purchase materials and equipment through the
Virginia Department of Purchases and Supply.

Honorable H. Douglas Bamner, Jr., Director, Division of
Engineering and Buildings; 1969-70; p. 215.

Can submission of a five percent (5%) Bid Bond (in lieu of the
six percent (6%) bond required for capital outlay projects) be
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22.

23.

24.

considered an informality which can be waived by the State
Hospital Board? Can the Hospital Board reconsider the ap-
plication after the contractor has submitted the required 6Y%
bond? Because Section 11-19 provides, in effect, that a 6Y%
bond is required and the statutory requirement was not ful-
filled, then the submission of the 5% bond cannot be considered
an informality. Therefore, both questions must be answered in
the negative.

Honorable Otis L. Brown, Director, Department of Welfare and
Institutions; 1969-70; p. 66.

Failure by a contractor to show evidence of certification of
registration as required by Section 54-139 of the Virginia Code
(as amended) does void such a bid by the contractor. Such a
provision is mandatory and constitutes a requirement for all
bids.

Honorable B. P. Alsop, Jr., Director, Department of Purchases &
Supply; 1971-72; p. 317.

Does a lease of equipment constitute a "purchase" within the
meaning of Section 2.1-273 of the Virginia Code as to require
all such equipment paid for in whole or in part by the State
Treasury to be purchased through the Director of the Department
of Purchases and Supply? Where leases involve sales, such
leases do come within the term "purchase," such as a lease-
purchase agreement and option to purchase agreements. Each
lease must be reviewed to determine whether or not it involves
a purchase.

Honorable A. W. Garnett, County Attorney for Spotsylvania
County; 1972-73; p. 106.

Where a county has advertised for sealed bids for a con-
struction job, and a material change has subsequently been made
in the original proposal (here, relocation of the proposed
facility plus an increased rate), the county cannot properly
award the contract to the low bidder on the substitute location
at the increased rate. This is because Section 11-20 of the
Virginia Code (1950) specified that the "contract shall be let
to the 1lowest responsible bidder for the particular work
covered in the bid . . .," which, in effect, prohibits such
material changes. Therefore, the bids should be rejected and a
readvertisement made in accordance with the Virginia Code.

When construing the term "lowest responsible bidder" (Section
11-20 of the Virginia Code), such construction covers not only
financial resources and ability but also extends to the skill
and competence of the bidder and to the quality of the work.
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27.

28.

Honorable N. Samuel Clifton, Executive Director, Virginia State
Bar; 1973-74; p. 296.

Is the State Bar required to make purchases of needed equip-
ment, et cetera, through the Department of Purchases and
Supply? Because of a conflict in the Virginia Code (Section
2.1-273 and Section 54-52 [1950]), one must apply the general
legal principle that when a specific statute conflicts with a
general statute, the subsequent specific statute controls the
subject matter to which it is specifically directed. Since the
specific statute (Section 54-52) allowing disbursements from
the State Bar Fund to be authorized by officers of the State
Bar is more recent than the general statute. (Section 2.1-273)
providing that all departments, divisions, or agenciés of the
State must purchase through the Director of the Department of
Purchases and Supply, Section 54-52 will apply, therefore
exempting the Virginia State Bar from purchasing through the
Department of Purchases and Supply.

The Honorable Norman Sisisky, Member, House of Delegates;
1973-74; p. 178. .

The Hospital Authority of the City of Petersburg constitutes a
"public body . . ." under Section. 32-214 (1) of the Virginia
Code (1950), as amended. Since it constitutes a political
subdivision of the State, Section 11-17 does not apply. The
Hospital Authority is thereby enabled to let contracts in
excess of $25.00 without the public advertisement.

Honorable Charles A. Osborne, Director, Division of Purchase
and Printing, Richmond, Virginia; 1932-33; p. 124.

Under Section 6 of Chapter 139 of the Acts of 1928, where the
Director of the Division of Purchases and Printing is making
purchases of cement to companies operating in Virginia, the
Director should, as far as practicable, give preference to
materials, equipment, and supplies produced in Virginila.

Honorable C. A. Osborne, Director, Division of Purchase and
Printing, Richmond, Virginia; 1936-37; p. 137.

The Director of the Division of Purchases and Printing must
follow the general rule (Virginia Code [Michie, 1930], Section
584-94) requiring him to 1let contracts through competitive
bidding and awarding them to the 1lowest responsive bidder.
However, in the case of tie bids, where the tie is between a
local concern and an essentially foreign concern, Section 585
(6) of the Code expressly authorizes the preference of local
concerns "so far as may be practicable.”

147
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29.

30.

31.

32.

Honorable Morton G. Goode, Chairman, State Bospital Board,
Richmond, 19, Virginia; 1944-45; p. 23.

where a party to a construction contract (here, the State
Hospital Board) agrees that there was a mistake made by the
contractors based on a gross misconception of the full extent
of the work involved and also based on good faith reliance on
an agent of the hospital which has a material bearing on the
cost of the work resulting in a grossly inadequate bid, the
controvery may be compromised and settled by concurrent action
of the Chairman of the Hospital Board, the Governor and the
Attorney General (Virginia Code Section 374-q, Clause 8). 1If
such a settlement is deemed proper by the Board, the facts
constituting the mistake should be stated in writing, together
with the terms of the propsed settlement.

Honorable P. E. Ketron, Director, Division of Purchase and
Printing, Richmond, Virginia; 1940-41; p. 127.

when a bid for a contract is definitely accepted by the office
of the Director of the Division of Purchases and Printing, a
binding contract arises between the Commonwealth and the bidder
unless there is anything in the bid which would put the
Director on notice that there has probably been a mistake
thereby not binding the bidder to his mistake, as long as the
bidder gives timely notice of it. Therefore, unless the
Director is put on notice of this mistake, he is not authorized
to forego or compromise the rights vested in the Commonwealth
by agreeing to something in the nature of a settlement.

Honorable A. B. Gathright,” Director, Division of Purchase and
Printing; 1949-50; p. 89.

After a resonable effort has been made to comply strictly with
the intent of the law (Sections 2-220 and 2-26) of the Re-
organization Provisions of the Virginia Code) with respect to
securing competitive bids and this effort has resulted in no
bids being received, or no acceptable bids being received, if
the Division of Purchases and Printing finds that a further
effort to secure satisfactory bids (i.e., via readvertisement)
would be fruitless or impracticable due to time limits or other
conditions, or that the Commonwealth can obtain a better con-
tract by direct negotiation, it is proper to reject all bids
and proceed to negotiate a contract on the terms most advan-
tageous to the Commonwealth as possible.

Honorable David F. Thornton, Member, Senate of Virginia;
1974-75; p. 100.

In a contract between architects and the Commonwealth of
Virginia, the contract should be based on fee schedules (found
in the Manual for the Planning and Execution of Capital
outlays) in effect on the date of the authorization, by the
Governor, to initiate a capital outlay project.
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Honorable Donald W. Devine, Commonwealth's Attorney for Loudoun
County, 1974-75; p. 360.

Though recission of a contract for a unilateral mistake is a
remedy available under Section 11-20.2 of the Virginia Code,
this provision does not extend to reformation, since the
statute expressly provides that a contractor invoking the
statute may not be awarded the contract on another bid.

The Virginia Code (Section 11-20) is violated when a contract
is awarded for an amount in excess of the bid of the lowest
responsible bidder. Thus, in absence of extra work or changes
in the work (or other valid considerations), the school board
may not pay more than the amount submitted by the lowest re-
sponsible bidder.

General James A. Anderson, Commissioner, Department of Highways,
1952-53; p. 61.

Is the "arbitration of disputes" clause set forth in the con-
tract between the Commonwealth and the federal government
valid? Here, the arbitrator was the contracting officer for
the federal agency. The General Assembly of Virginia has
prescribed certain methods by which Virginia may be proceeded
against in disputes to arbitration. Therefore, no officer or
agent of the Commonwealth has the authority to enter into
contracts on behalf of the Commonwealth which contain clauses
agreeing to submit disputes to arbitration, regardless of the
identity of the arbitrator. The clause, therefore, is invalid.

Mr. R. C. Eaton, Director, Division of Purchase and Printing;
1952-53; p. 194.

Here the Industrial Department of the State Penitentiary manu-
factures a number of uniforms for personnel of various
political subdivisions of Virginia. The political subdivision
states the type of cloth required and the penitentiary sends to
the Division of Purchases and Printing a request to purchase
the material in question. Is competitive bidding required in
such a transaction? No, in effect, the Division is buying the
material by the direction of the political subdivision and not
the State. Therefore, Section 2-251 (requiring competitive
bidding) is not triggered.

Honorable R. C. Eaton, Director, Division of Purchase and
Printing; 1954-55; p. 185.

The responsibility of determining whether or not a bidder
qualifies under the provisions of Section 2-251 as the "lowest
responsible bidder" rests solely upon the Comptroller.



150

37.

38.

Honorable Philip R. Brooks, Director, Department of Purchases
and Supply; 1974-75; p. 101.

A State agency may increase the price of an ex1st1ng State
contract where the contract makes no provision for price ad-
justment and where the State is to receive no consideration for
such price increase only where such action 1is expressly
authorized by general law (see constitutional prohibitions,
Article I, Section 9, subparagraphs (8) and (10) of Section 14,
Article IV of the Virginia Constitution) authorizing an award
of "extra compensation" or a release of the contractor's ob-
ligation to the Commonwealth. No agency of the Commonwealth is
presently empowered to permit or agree to either course of
action.

A State agency may rescind a contract where the contractor
requests the rescission. However, the opinion further notes
that a State most probably cannot agree to rescind an existing
State contract and then enter into a new contract with the same
contractor for the same, or substantially the same, service or
product at a higher price. (See constitutional restriction
against granting extra compensation, subparagraph (10) of
Section 14, Article 1V, Virginia Constitution).

Is there a general rule for determining what is sufficient
"legal consideration" to permit a change in a contract price?
Any increase in the price of an existing State contract must be
accompanied by some substantial and valuable benefit accruing
to the State, or some substantial detriment accruing to the
contractor, although such consideration need not be the
monetary equivalent of the price increase. The validity of
such modifications would depend upon the facts in each case.

May State agencies insert price adjustment clauses in future
contracts so as to provide for revisions in contract prices
based on increases or decreases in contractor costs? Yes, this
1s possible because such clauses would not contravene the
constitution prohibition against awarding "extra compensation."
(See subparagraph (10) of Section 14, Article 1V, Virginia
Constitution.)

The above answers apply equally to a contract entered into by a
county, city or town. In the absence of a general law author-
izing the political subdivisions of Virginia to release con-
tractors' obligations or to award extra compensation without
consideration, the political subdivisions have no authority to
take such steps in their dealings with contractors.

Honorable Philip R. Brooks, Director, Department of Purchases
and Supply; 1975-76; p. 71.

The Department of Purchases and Supply solicited bids for
certain accessories to be purchased out of capital outlay
funds. Due to the nature of the funding, the Department at-
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tached to the bid invitation the general conditions of the
Contract for Capital Outlay Projects. What is the required
procedure for the opening of bids when there is a conflict
between Section 1.2-275 of the Virginia Code (1950), as
amended, and paragraph 10 of the General Conditions (both
provide procedures)? As long as the transaction in question
falls within the purview of Article 3 of Chapter 15 of Title
2.1 (establishing a centralized purchasing system . . .), the
bid opening procedure specified in Section 2.1-275 applies
regardless of ‘the contrary paragraph of the General Conditions.

Since Section 2.1-275 contains a specific provision relating to
the inspection of bid records, the Virginia Freedom of In-
formation Act does not apply to require the Department from
following any other procedure.

Honorable V. Earl Dickinson, Member, House of Delegates;
1975-76; p. 66.

It is generally recognized that the law governing a contract is
usually that in force at the time of its inception. Therefore,
almost all statutes apply prospectively. In order for the
contract in question to be affected by the amended statute, it
must be found to have retrospective application, which is never
presumed in Virginia. Therefore, the amended statute (Section
53-67) in the absence of any language therein to indicate
legislative intent that the statute have such application, must
be given prospective application only.

Honorable Nathan H. Miller, Member, House of Delegates;
1975-76; p. 72.

A general requirement that contracts be awarded to the lowest
responsible bidder is applicable to both State and local govern
ment contracts. As to each category of contracts, Chapter 4,
Title 11 requires the contracting authority to take steps to
obtain competitive bids. This procedure is required to be
formal advertising for bids in the case of State contracts, but
is not so restricted in the case of local governments.

Honorable V. Earl Dickinson, Member, House of Delegates;
1975-76; p. 69.

Here, MCV had entered into a contract with Virginia Hospital
Laundry, Inc., for laundry services. What is the maximum
number of years for which MCV can sign a legal contract with
VHL for VHL's laundry service to MCV? Contractual obligations
of State agencies which run beyond the end of the current
biennium are contingent upon the continuing appropriation of
sufficient funds by the General Assembly to allow the agency to
fulfill its obligations. Aside from the constitutional pre-
requisite of continuing biennual appropriations (See Article X,
Section 7 of Virginia Constitution (1971]), there is no legal
authority which would 1limit the number of years for which
VCU/MCV can sign a legally binding contract with VHL for
laundry services.
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43.

44,

At the expiration of the present MCV/VHL contract, will Section-
53-67 of the Virginia Code, as amended (amended subsequent to
the making of the contract), become effective? Yes (See
opinion 1975-76; p. 66 supra).

Honorable E. Bruce Harvey, Commonwealth's Attorney for Campbell
County; 1975-76; p. 63.

Constitutional officers, namely sheriff, treasurer, Common-
wealth's Attorney, Commissioner of revenue and clerk of the
circuit court, are considered "officers" within the purview of
Section 16.1-127 of the Virginia Code (1950), as amended, and
may therefore be required to purchase through a central pur-
chasing agency where such an agency is established by the
county board of supervisors. However, as a past opinion noted
regarding the school board's ability to judge its needs alone,
the same principle must apply to constitutional officers; i.e.,
they, and not the county purchasing agent, must be the judges
of their needs and write the specifications for the materials
they choose. '

Honorable Gerald L. Baliles; 1977-78; p. 87.

Does a consulting engineer, when retained by a city, county or
state agency to design a construction project, have the legal
prerogative of drafting the specifications, or using any device
or mechanism, to channel work on the project to a particular
contractor, or to ensure the use of one specific brand of
equipment or facility on the project to the exclusion of other
worthy and well-qualified contractors and suppliers in cases
where there are three or more contractors and suppliers
available to produce the general end result required by the
agency? No, the architect or engineer may reject a proposed
substitute only if, in his opinion, the proposed substitute is
not the equal of that specified, considering quality, workman-
ship, economy of operation, and suitability for the purpose
intended.

Section 11-23.1 of the Code, incorporated into public con-
tracts, does vest great discretion in the architect or engineer
who, 1n assessing a proposed substitute, is acting in a public
capacity. As such, he is acting in a fiduciary capacity.
Courts applying Virginia law have permitted similar gquasi-
judicial determinations to be attacked by the contractor only
on the basis of fraud, malice, bad faith, or that the architect
or engineer exceeded his authority.

Honorable Dorothy S. McDiarmid, Member, House of Delegates;
1977-78; p. 90.

Are school boards exempt from the competitive bidding re-
quirements of Chapter 4, Title 11, of the Virginia Code when no
State aid is used for a particular building project? 1In 1875,

the Attorney General concluded that Section 11-20 and Seczicnh
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11-23, read together, indicate a legislative intent to require
that public contracts be awarded by local governments on the
basis of competitive bidding. However, that opinion didn't
discuss whether the legislative intent also encompassed con-
tracts awarded by school boards. Though Section 11-23 lists
school boards as public bodies, Section 22-166.12 is relevant,
because it requires competitive bidding by school boards only
when State aid funds are expended. Therefore, the legislative
intent manifested in Section 22-166.12 requiring competitive
bidding on public contracts awarded by school boards only when
State aid is expended is controlling. A school board con-
structing a facility without State aid is not required to award
the contract on the basis of competitive bids. It may, if it
chooses, utilize the "fixed price design/build" method of
construction.

May the State of Virginia, or any department, institution of
agency thereof, award a public works contract in excess of
$2,500 under a "fixed price design/build" scheme? No; Section
11-17 and Section 11-20 require advertising for bids for con-
struction after plans and specifications have been prepared.
The criteria provided by the owner under the "fixed price
design/build" procedure cannot be considered the equivalent of
the detailed plans and specifications as those terms are used

in the construction industry. Section 11-20 and Section
33.1-187 provide that public contracts must be awarded to the
lowest responsible bidder. Under the "fixed price

design/build" procedure there is no low bid. Though Sections
11-17, 33.1-185 and 2.1-449 all contain an exception in an
emergency situation, absent an emergency, the "fixed price
design/build" procedure, may not be used for the state public
works contracts described in Section 11-17 and Section
33.1-185.

Honorable Stanley C. Walker, Member, Senate of Virginia;
1977-78; p. 88.

Must the Southeastern Public Service Authority of Virginia seek
competitive bids for a proposed contract with a firm performing
services as a "construction manager?" 1Is a bond reguired? No,
to both questions; this public service authority is a govern-
mental body, thereby triggering Section 11-17 of the Virginia
Code (1950), as amended, requiring competitive bidding for
certain buildings. = However, Section 11-17 applies only to
contracts exceeding $2,500 for the construction, improvement or
repair of any building. The same limitations with regard to
bonds is found in Section 11-23.

Since the contract is not "for construction, improvement or
repair® of the projected facility and is for personal services
involving special skills, Section 11-17 does not require com-
petitive bidding and Section 11-23 does not regqguire a bond to
be provided.
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46.

47.

However, the public contracting body may be subject to other
restraints. The articles of incorporation or by-laws of an
authority, a city charter provision, or the administrative
procedures for state agency capital outlay projects, may pre-
clude the use of such services, or may require that a contract
for such services be awarded only after competitive bidding.

Honorable J. Stuart Barret, Director, Division of Engineering
and Buildings; 1978-79; p. 58.

Does the failure of a bidder to place its contractor reg-
istration number both on the bid and on the envelope containing
the bid (required by paragraph 7 (c) of the General Conditions
of the Contract for Capital Outlay Projects) make it necessary
for the bid to be rejected? No, Section 54-139 of the Virginia
Code (1950), as amended, provides that a contractor must "show
evidence of a certificate of registration before his bid is
considered." This requirement can't be waived by a state
agency. Though paragraph 7 (c) of the General Condition pro-
vides a method for a contractor to use to supply evidence of
his certificate of registration (required by Section 54-139),
this specific method is not prescribed by statute, thereby
making it possible for a bidder to comply with the statute,
even when not fully complying with the provisions in the
General Conditions. If the deviation from a non-statutory
requirement or specification does not affect the amount of the
bid or 1impune the integrity of the competitive process, it may
be considered an informality. Often, public contracts contain
provisions which permit the public body to waive informalitites
in bids if there is a finding that to do so is in the best
interest of the public body. Failure to place the contractor
registration number on both the envelope and the bid does not
affect the amount of the bid nor the integrity of the process.
As long as the statutory requirement of furnishing evidence of
registration is complied with in some manner, the failure to
write the registration number in both places described in
paragraph 7 (c) of the General Conditions is an informality and
may be waived by the State.

Honorable Oliver D. Rudy, Commonwealth's Attorney for Chester-
field County; Chesterfield, Virginia 23832; August 13, 1979.

Is a contract for the installation of water lines, sewer lines,
subdivision roads or other similar site improvement considered
a "contract for the improvement of real property" in accordance
with Section 11-23.5 of the Virginia Code (1950), as amended
(limiting the owner to a retainage of five percent of the
periodic payments until completion of the project)? Yes, a
permanent addition to or alteration of real property, 1its
structure and appurtenances, which will substantially enhance
the useful or intrinsic value of the property, constitutes an
improvement of real property. The contract for "installation
of water lines or sewer lines or the grading and paving of
subdivision roads or other similar site improvements whether
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done singly or in combination would constitute improvements to
real property as contemplated by the Act."

Honorable Vincent F. Callahan, Jr., Member, House of Delegates;
March 25, 1980.

Does the Board of Supervisors have the authority to adopt a
resolution (January 28, 1980) which prohibits the county from
awarding any contract to any contractor who, within the last
three years, has been cited for a willful or repeated violation
of the Federal Occupational Safety and Health Act of 1970
(YOSHA") or has been cited for a serious construction safety
violation of that Act after having received a warning from a
county inspector, in 1light of Dillon's rule, which limits the
powers of boards of supervisors to those conferred expressly or
by necessary implication? virginia state policy includes the
awarding of public contracts to the lowest responsible bidder.
However, is a policy which excludes from consideration for its
contracts all those contractors which have suffered specified
OSHA violations a necessary or implied component of its power
to award contracts to the lowest responsible bidder? No, if
such a policy were implemented there would be a possibility
that a number of contractors would be excluded from the bidding
process and would be ones who would contribute to a determination
of the lowest contract price. Such a policy could drastically
effect the possibility of obtaining the "lowest responsible
bidder" and could frustrate the purpose of the competitive
bidding requirements. Therefore, this policy cannot be implied
from any expressly granted power to the Board of Supervisors.
However, the county can consider the circumstances of a citation
in determining the responsibility of individual bidders and can
determine whether prior violations have material bearing upon
the contractor's ability to carry out the contract on which he
is bidding.

In light of the federal preemption of the field of occupational
health and safety regulation by the adoption of OSHA, and the
approval of Virginia's State Plan under OSHA with Virginia's
accompanying enforcement responsibilities, is Fairfax County
precluded from making compliance with the applicable safety
standards a condition of the contract? No, under the rule
cited in Jones v. Rath Packing Company, 430 U. S. 519, (1977),
the county apparently has not been precluded from making com-
pliance with applicable safety standards a term of the con-
tract.

Mr. H. Douglas Hamner, Jr., Director, Department of General
Services; January 15, 1980.

May the Division of Purchases and Supply delegate to State
agencies the authority for procurement of printing from com-
mercial sources or other State agencies without requisition
upon the division? No, reading Section 2.1-458 and Section
2.1-460 together, it is required that all printing, et cetera,
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50.

for all the departments, divisions, institutions, offices and
agencies of the State be purchased upon requisition issued by
the Division after competitive bidding (if practicable).

May DPS authorize a State agency to procure printing from other
State agencies without State requisitions wupon DPS? Yes,
Section 2.1-465 authorizes DPS to establish criteria and pro-
cedures for the economical operation of State owned printing
facilities. Therefore, in discharge of such responsibility,
DPS may establish criteria and procedures, thereby enabling
State agencies to secure printing through State-owned printing
facilities.

Mr. H. Douglas Hamner, Jr., Director, Department of General
Services, June 17, 1980.

The Department of General Services does not have to promulgate
selection procedures for the services of landscape architects.
Section 2.1-548.3 requires State agencies to establish
selection procedures on capital projects in accordance with
regulations promulgated by the Department of General Services.
The Code defines the services covered by this statute to in-
clude the practice of architecture, land surveying, and engine-
ering. This narrowly drawn definition does not include land-
scape architectural services (Section 2.1-548.2(3))

A certified landscape architect may not engage in the practice
of architecture or engineering without holding a license to
practice these professions. The practice of architecture or
engineering involves much more complex considerations and the
legislature did not intend for certified landscape architects
to perform their services without compliance with the requisite
licensing requirements.



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

