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SENATOR WILLIAM C. MIMMS
COMMISSION CHAIRMAN

INTRODUCTION

BACKGROUND

Established by the 1970 Virginia General Assembly, the Virginia Housing Study
Commission was originally mandated “to study the ways and means best designed to utilize
existing resources and to develop facilities that will provide the Commonwealth’s growing
population with adequate housing.” The Commission was further directed to determine if
Virginia laws “are adequate to meet the present and future needs of all income levels” in
Virginia, and to recommend appropriate legislation to ensure that such needs are met.

The Commission is comprised of eleven members, including five members of the
Virginia House of Delegates, three members of the Virginia State Senate, and three guber-
natorial appointees. Senator William C. Mims serves as Chairman of the Commission.

For three decades, the Commission has been recognized as a forum for new ideas in
housing and community development, and as a focal point for developing consensus for
such ideas in the form of landmark statutory, regulatory, and non-governmental initiatives.
Nationally, the Commission is the only such entity that works closely with the public and
private sectors, nonprofit organizations, and private citizens to develop workable and sus-
tainable responses to housing and community development challenges and advocates for the
implementation of those initiatives. Commission recommendations have led to home-
ownership for thousands of Virginians, job creation and retention in localities large and
small, enhanced fire safety and building code consumer protection, and neighborhood revi-

talization across the Commonwealth.

11971 - 1987

From 1971 throughout the early 1980s, the Commission introduced numerous legis-

lative initiatives, subsequently passed by the Virginia General Assembly, to further its goal
of ensuring safe, decent affordable housing for every Virginian. Commission accomplish-
ments during that time period include:
* establishment of a state office of housing, now the Virginia Department of
Housing and Community Development
*  establishment of the Virginia Housing Development Authority
*  passage of the Uniform Statewide Building Code, and establishment of the State
Technical Review Board and local boards of building appeals
*  passage of the Virginia Residential Landlord and Tenant Act
*  passage of the Virginia Mobile Home Lot Rental Act
*  promulgation of design standards to ensure accessibility by disabled persons to
public buildings
*  passage of numerous legislative initiatives to foster effective operation, manage-
ment, and creativity of Virginia redevelopment and housing authorities
*  passage of the Virginia Condominium Act
*  passage of the Virginia Real Estate Cooperative Act
*  passage of the Virginia Timeshare Act

*  passage of legislation coordinating fire safety programs in Virginia.
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For three decades, the
Commission has been
recognizged as a forum for
new ideds in housing and
community development,
and as a focal point for
developing consensus for
such ideas in the form of
landmark statutory,
regulatory, and non-

governmental initiatives,

1987 - 1999

Following a period of dormancy, the Housing Study Commission was reactivated in

1987. That year, the Commission proposed the creation and capitalizarion of the landmark
Virginia Housing Partnership Fund. In 1988, at the Commission’s recommendation, the
General Assembly established the Fund and increased state allocations for housing programs
from $400,000 to $47.5 million for the 1989-90 biennium. Other successful 1987-88 rec-
ommendations include the establishment of a Virginia income tax voluntary conuibution
program for housing programs, the Virginia Housing Foundation {now the Virginia
Community Development Corporation), and the annual Governors Conference on
Housing (now the Virginia Housing Conference).

Commission recommendations embraced by the 1989 General Assembly include: a
state low-income housing tax credit program; state authorization of such flexible zoning
techniques as planned unit developments, mixed unit developments, and density bonus-
es; and exemption of nonprofit housing organizations from tangible personal property
tax on materials purchased for the development of affordable housing,

In 1990, the General Assembly approved additional Commission initiatives, including;
creation and capitalization of the landmark Indoor Plumbing Program; 2 state tax credit
program for landlords providing rent discounts to low-income elderly or disabled tenants;
a legislative mandate that localides study affordable housing needs in preparing their com-
prehensive plans; and legislation requiring localiries to provide for the placement of double-
wide manufactured housing in districts zoned primarily for agricultural purposes.

Commission recommendations passed by the 1991 General Assembly include:
amendments to the Virginia Fair Housing law to ensure that Virginia law is substancially
equivalent to federal law; amendments ro the Virginia Residential Landlord and Tenant
Acr reducing the exemption for single family rental housing from ten ro four units held by
owners of such property (and thereby ensuring that seme sixty percent of such rental units
in the state are covered by the Act); and establishment of the Virginia Manulactured
Housing Licensing and Transaction Recovery Fund.

The 1992 General Assembly approved the following Commission recommendations:
comprehensive consumer protection language in the Virginia Mobile Home Lot Rental Act;
a one-time right of redemption of tenancy prior to an action for eviction or unlawful decain-
er; expansion of the Virginia tax credit program fostering rent discounts to low-income eld-
erly or disabled tenants; and restoration of the Virginia Housing Parmership Fund to the
Virginia General Fund Budget.

In its 1993 Session, the General Assembly adopted comprehensive Commission rec-
ommendations related to the operation and management of condominium, cooperative,
and property owners’ associations. The Assembly also adopred the Commission’s landmark
legislation designed to assert the responsibility of localities to consider the affordable hous-
ing needs of a more broadly defined communicy, as well as its recommendations to extend
the innovative state tax check-off for housing and rent reduction tax credit programs.

1n 1994, the General Assembly approved Commission recommendations to ban self-
help evictions in the case of all residential leases and allocate additional funding for the
Virginia Homeless Intervention Program, both adopted to help prevent homelessness. In
the area of blighted housing, the Assembly approved Commission recommendations

which authorize localities to: acquire and rehabilitate or clear individual properties which
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constitute “spot blight” in a community; require the issuance of certificates of compliance
with current building regulations after inspections of residential buildings, located in con-
servation and rehabilitation districts, where rental tenancy changes or rental property is
sold; and control the growth of grass and weeds on vacant property as well as property on
which buildings are located. The 1994 (GGeneral Assembly also approved Commission rec-
ommendations authorizing all Virginia localities 1o develop affordable dwelling unit
(ADU) ordinances and authorizing VHIDA to issue adjustable rate mortgage loans.

In its 1995 Session, the General Assembly adopted two Commission recommendations
relating to landlord-tenant law in Virginia. In response to requests by tenants secking to
make their neighborhoods more safe, the Commission initiated expedited eviction pro-
ceedings where a tenant has committed a non-remediable criminal or willful act which poses
a threar ro health or safety. In response to requests to help prevent eviction-relared home-
lessness, the Commission inittated reform of Virginia removal bonds, fostering removal of
eviction actions from general district to circuit court in cases not involving nonpayment of
rent. The 1995 General Assembly also adopted the Commissions comprehensive package
of legislation addressing blighted and deteriorated housing, These bills: address violations
of the Virginia Uniform Statewide Building Code clarifying that every Virginia circuit court
has jurisdiction to award injunctive relief in cases involving USBC violations and by man-
dating that local building departments enforce Volume 1I (Building Maintenance Code) of
the USBC where the department finds that there may be an unsafe situation; foster local
government removal of graffiti from public or private structures; assist localities to identify
and locate owners of blighted properties by requiring the name and address of the owner of
real property in local land book records; and authorize localirics withourt redevelopment and
housing authorities to engage in “experiments in housing,” such as homesteading programs.

The Commission’s 1996 recommendations focused on expansive (“shrink-swell”) soils,
building code matters, and community land trusts. Its landmark legislation on soils and
related building code issues was embraced by the General Assembly and set new standards
in providing localities, the homebuilding industry, and homeowners a framework for
addressing problem soils found statewide.

The 1997 General Assembly approved the Commission’s package of legislation relating
to such issues as preservation of affordable housing subsidized under federal programs and
with subsidy contracts expiring; homeless children; commoen interest communities; and the
composition of the state Board of Housing and Community Development.

The 1998 General Assembly adopted the Commission’s legislation focusing on the fol-
lowing broad areas of study: straregies to foster installation of indoor plumbing; residenttal
rental security deposit returns and interest rates; condemnation by public housing authori-
ties; common interest community association issues; education and licensure issues relating
to the multifamily residential housing industry; and allocations and production data for the
Virginia Housing Parenership Fund.

In its 1999 Session, the General Assembly approved Commission legislative recom-
mendations stemming from its three diverse and complex 1998 study issues: fire sprinkler
systems in multifamily residential buildings; establishment of an entity to foster the preser-
varion of affordable housing; and affordablie assisted living options for Virginia’s seniors.
(The Commission issued some forty recommendations following its two-year comprehen-

sive assisted living study.)

Commission recommien-
dations have led to home-
ownership for thousands
of Virginians, job creation
and retention in localities
large and small, enbanced
fire safety and building
code consumer protection,
and neighborbood revital-
ization acvess the

Commontwealth.
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The 2000 General Assembly embraced the Commissions proposed comprehensive
reorganization of the Virginia Residential Landlord and Tenant Act in a more logical and
technically accurate format with clarified and updated provisions. Other Commission rec-
ommendations not requiring legislation addressed provisions of certain municipal services
to homeowners by their common interest community associations and the localities in
which such associations are located; carbon monoxide safety issues relating to chimneys,
fireplaces, and vents for solid fuel-burning appliances; and the creation of a new foundation

to preserve affordable housing in the Commonwealth.

2000 WORK PROGRAM

In addition to approving the Commission’s 1999 recommendations, the 2000 General

Assembly also requested the Commission’s leadership in addressing an unprecedented six-
teen bills and resolutions. Senator Mims assigned these issues to eight Work Groups, cach
chaired by a legislative member of the Commission. The Work Groups (and some Work
Group task forces) held eighteen meetings. In addition, Senator Mims convened three
meetings of the full Commission, including a June organizational meeting at which mem-
bers received briefings from the Commission Executive Director and from the Directors of
its state and federal housing and community development agency partners; a September
meeting in conjunction with the Virginia Housing Conference at which Work Group
Chairs presented interim study reports; and a Novernber meeting at which, after reviewing
public comment submitted in writing and in public hearing format, issue papers, and Work
Group recommendations, the Commission reached unanimous consensus on the recom-
mendations published in this report.

In conjunction with legislative, public information, and study activities, the
Commission responded to hundreds of inquiries regarding housing and community devel-
opment policy, finance, statutory, and regulatory issues. Its Executive Director met regu-
larly with board members and key staff of the Virginia field offices of the U. 8. Department
of Housing and Urban Development and the U. S. Department of Agriculture/Rural
Development, Virginia Department of Housing and Community Development, Virginia
Housing Development Authority, Virginia Community Development Corporation,
Virginia Interagency Action Council for the Homeless, and Virginia Housing Coaliden, as
well as housing advocates, government officials, and industry representatives from around
the Commonwealth. In addition to serving as a member of the Boards of Direcrors of the
Virginia Foundation for Housing Preservation and the Preservation Alliance of Virginia, the
Director also played an active role in the national housing and community development
arena, serving as a member of the Board of Directors of the National Housing Conference;
as Chair of the American Bar Association Forum en Affordable Housing and Community
Development Law/Committee on Srate and Local Programs; and as a representative to the

ABA Commission on Homelessness and Poverty.

Three Decades of Leadership




EXECUTIVE SUMMARY

Following is a brief summary of Virginia Housing Study Commission unanimous recom-
mendations to the Governor and the 2001 General Assembly of Virginia.

Three bills relating to common interest community associations were referred 1o the
Commission for study by the 2000 General Assembly. House Bill 607 and Senare Bill 721 address
the operation of associations covered by the Virginia Property Owners' Association Act and the
investigation and resoludon of alleged violations of state law involving such associations, House
Joint Resolurion 224, incorporated and passed as part of HJR 253, requests the Commission o
stucly provisions of the Virginia Condominium Act relating to the adequacy of association reserve
funds established for the maintenance of common arcas.

After the Session, the Commission was requested to study two additional bills relating to
associations. House Bill 606, pertaining to condominium associadons, addresses complaints made
against persons other than the declarant, its agents, employecs, or other representanves. House Bill
715 would remove authotization for condominium and property owners' associations o employ
foreclosures by sale (nonjudicial foreclosures) for nonpayment of assessments.

In response to House Bills 606 and 607 and Senare Bill 715, the Commission recom-
mends establishing a state ombudsman position within the Virginia Real Estate Board to provide
information to and foster reduction and resolution of conflicts among commumity associarions and
their members. The Commission further recommends statutorily linking the ombudsman posi-
tion to the Virginia Common Interest Community Management Information Fund, with Fund
revenues serving as the principal source of funding for the position.

In response o HJR 224, the Commission agreed thart the issue of reserves, not only for
condominium associations but for all common interest associations, is important and complex.
Therefore, the Commission will include the issue in its 2001 Work Plan.

In response to HB 715, the Commission noted that the National Conference of
Commissioners on Uniform State Laws has in process a project to draft a Uniform Nonjudicial
Foreclosure Act. Accordingly, the Commission will monitor the progress of the National
Conference project, adopting recommendations on point as part of its Work Plan in 2001 and
subsequently submitting any such recommendations to the National Conference.

Two bills relating to landlord and tenant law (House Bills 933 and 1083) were referred
to the Commission for study. In response, the Commission recommends amending current
Virginia statutes and program guidelines specifically relating to these issues: reduction of the
Virginia Residential Landlord and Tenant Act (VRLTA) "trigger number;” provision of notice of
local legal services programs to tenants participating in Section 8 programs administered by the
Virginia Housing Development Authority; compliance with VRITA security deposit provisions;
clarification of VRLTA provisions relating to notice of a landlord's intent ro enter the rental prem-
ises; payment under VRITA provisions relaring to removal of burglary prevention and fire detec-
tion devices by a tenant; codification in general landlord and renant statutes of landlord and tenant
maintenance rights and responsibilities currently set forth in the VRLTA; access of tenants o
VRLTA rent escrow provisions; and mitigation of post-possession rent damages following termina-
tion of tenancy.

House Bill 1145, referred to the Commission for study, relates to eminent domain pow-
ers of redevelopment and housing autherities. Specifically, the legislation addresses actual acqui-

sition of properties by housing authorities and reimbursement of the property owner for reasonable

The 2000 General Assembly
requested the Commission’s
leadership in addressing an
unprecedented sixteen bills

and reselutions.
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expenses incurred pursuant to eminent domain where an authority subsequently decides against
acyuiring the property. In response to the bill, the Commission makes recommendarions relating
to three specific issues: adequacy of anticipared revenues to finance acquisition of real properties
under an approved redevelopment plan and establishment of a five-year time frame following plan
approval for acquisition of properties, plus local reaffirmation of such plan not sooner than thircy
months nor later than thirty-six months following plan approval; reimbursement of reasonable
expenses incurred by the property owner pursuant to eminent domain where an authority subse-
quently decides against acquiring the propeny; and notice of availabiliry of non-binding mediation
to assist in resolving dispures regarding acquisition price.

House Joint Resolution 236, amended and incorporated and passed as pare of HJR 253,
requests the Commission to study the Uniform Statewide Building Code (USBC) for the purpose
of clarifying existing laws and examining USBC provisions affecting building standardys and design.
[n response to the legislation, the Commission recommends amending the USBC to provide that
the USBC shall supersede the provisions of local ordinances applicable to single family residential
construction that regulate dwelling foundations or crawl spaces, that require the use of particular
building materials or finishes, or that require minimum surface area or numbers of windows. The
proposed amendment clarifies that the USBC would not supersede proffered condidons accepted as
part of a rezoning application, conditions imposed upon the grant of special exceptions, special or
conditional use permits or variances, or land use requirements in airport or highway overlay dis-
tricts, or historic districts created pursuant to Cede of Virginia Section 15.2-2306.

House Joint Resolution 233 requests that the Commission continue its study of carbon
monoxide safety relating to chimneys, fireplaces, vents, and solid fuel-burning appliances. In
response to the legislation, the Commission recommends that the Board of Housing and
Community Development consider including in the Uniform Starewide Building Code the
requirement chat, upon a change in fuel source involving the chimney or the installation of new
equipment or appliances, including but not limited to furnaces, hot warer heaters, and boilers,
contractors performing such work shall be required to certify that the flue liner is operable and
constructed in accordance with USBC provisions. In addidon, the Virginia Deparument of
Housing and Community Development will develop recommendations to promote public aware-
ness of carbon monoxide safety issues as identified in the Commission study.

House Joint Resolution 254, incorporated into and passed as part of HJR 253, requests
the Commission to srudy strategies for increasing homeownership opportunities among minori-
ties and new citizens of the Commonwealth. The Commission will broaden the study purview
to include new immigrants o Virginia and continue its study as a top priority issue as part of ics
2001 Work Plan.

Two pieces of legislation relating to rural housing were referred to the Commission for
study. House Joint Resolution 256 requests the Commission, with assistance from the Virginia
Department of Housing and Community Development, to study the need for and make recom-
mendarions to foster the improvement of organizational infrastructure, outreach efforts, technical
assistance, and construction services for indoor plumbing installation in the homes of those rural
Virginians living without indoor plumbing. HJR 257 requests the Commission, with assistance
from the Virginia Interagency Action Council for the Homeless, to study the number and needs of
homeless persons in tural arcas of the Commonwealth and make recommendations to foster their

self-sufficiency.
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In response to HJR 256, the Commission recommends creation of a statewide, commu-
nity Setf-Help Program, capitalized with $2.0 million in state funds to augment the $1.1 million in
current federal funds, to foster projects in which community members may assist in installing the
infrastructure which will provide clean drinking water to their homes. The Commission also rec-
ommends the allocation of $5.0 in increased funding for the Virginia Indoor Plumbing/
Rehabilitation (IP/R) Program. Additional Commission recommendations relate to Virginia
Housing Development Authority participation in financing in IP/R projects; local regulatory barri-
ers to IP/R efforts; and delegation of U S. Department of Agriculture/Rural Development loan- or
grant-making authority to qualified local organizations to ensure that no Rural Development funds
allocared ro Virginia are returned to the federal government.

In response to HJR 257, the Commission recommends that, given the relative lack of
data on homeless persons in rural areas of the state and the nation alike, a survey should be con-
ducted to determine such basic, comprehensive statewide data as an estimated number of rural
homeless persons, reasons for their homelessness, and services available and unavailable ro them.
That survey will be conducted in early 2001 by the Virginta Center for Housing Research at
Virginia Tech. The Commission will review survey findings and craft recommendations as part
of its 2001 Work Plan.

Virginia Housing Study Commission
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DELEGATE TERRIE L. SUIT

COMMON INTEREST COMMUNITY
BeSOCIATION ISSUES

ISSUES

Three pieces of legislation relating to common interest community associations were

sent to the Virginia Housing Study Commission for study by the 2000 General Assembly.
House Bill 607, chief patroned by Delegate Vincent E Callahan, Jr., and Senate Bill 721,
chief patroned by Senator William C. Mims, request the Commission to review (i) the oper-
ation of property owners associations covered by the Virginia Property Owners’ Association
Act and (ii) whether the Real Estate Board should be charged with the investigation and res-
olution of alleged violations of state law involving such associations. House Joint Resolution
224, chief patroned by Delegate Alan A. Diamonstein and incorporated into and passed as
part of HJR 253, requests the Commission to study provisions of the Virginia
Condominium Act relating to the adequacy of reserve funds established for the maintenance
of association common areas.

After the Session, the Commission was requested to review House Bill 606, also chief
patroned by Delegate Callahan but continued to 2001 in the House Committee on General
Laws. That bill, relating to condominium associations, would require the Real Estate Board
to investigate complaints made against persons other than the declarant, its agents, employ-
ees, or other representatives and, further, would provide for the imposition of monetary
penalties for violations. In addition, following the Session, the Commission was asked to
review House Bill 715, chief patroned by Delegate Michele B. McQuigg. That bill, also
continued to 2001 in the House Committee on General Laws, would remove authorization
for condominium and property owners’ associations to employ foreclosures by sale for non-
payment of assessments.

Commission Chairman Senator William C. Mims assigned each of the five pieces of
legislation to the Commission 2000 Work Group on Common Interest Community
Association Issues and requested Delegate Terrie L. Suit to chair the Work Group. In addi-
tion, Senator Mims appointed to the Work Group current and former association board
members, officers, and non-board members, attorneys representing association boards,
developers, and non-board members, housing industry representatives, and local and state

government officials.

BACKGROUND
At the first meeting of the Work Group, Virginia Real Estate Board Assistant Director

Karen S. O’Neal and Board Property Registration Coordinator Eric Olson reviewed Board
jurisdiction and complaint trends regarding common interest community associations in
the Commonwealth. Ms. O’Neal and Mr. Olson also highlighted information included in
the Board’s 1999 study in response to HJR 645 (1999) relating to the efficiency and effec-
tiveness of the Virginia Property Owners’ Association (POA) Act. Finally, Ms. O’Neal and
Mr. Olson summarized statutes of other jurisdictions regarding regulation of common
interest community associations.

Early discussion focused on the fact that, of an average total of 486 telephone inquiries
received by the Board relating to common interest community issues, 24 (about .5 percent)

of those inquiries are complaints. Tallied another way, representatives of about .25 percent
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of all units have registered complaints. Several Work Group members pointed out that:
i) the Board is not the only entity/individual receiving complaints, ii) many parties are not
aware that the Board is the appropriate entity with which to register complaints, and iii)
even after contacting several sources (e.g., elected and appointed state and local officials)
parties do not necessarily contact the Board. Telephone inquiries by the Commission
Executive Director to the Director of the Virginia Office of Consumer Affairs and the
Fairfax County Liaison for Homeowner Associations confirmed such observations. During
the past 36 months, the Virginia state office received a total of 18 complaints. The Fairfax
office received an average of 15 to 20 per month during the past six years.

Also at the first meeting, Virginia Division of Legislative Services Senior Staff Attorney
and former Virginia Property Registration Coordinator Maria Everett reviewed provisions
of the Virginia Common Interest Community Management Information Fund and other
jurisdictional approaches to alternative dispute resolution (ADR). In summary, Ms. Everett
explained, there are three options available to an association homeowner dissatisfied with a
Board decision: i) take action to change the Board membership, ii) take legal action (i.c.,
action for injunction in circuit court) against the Board, or iii) move. It was noted that the
Condominium Act focuses on offering, rather than enforcement, issues because it was
enacted to address a new industry unlike the maturing industry of today, and that the only
real enforcement mechanism is a “highly-lawyered, intensive, expensive, and adversarial
process.” The POA Act was characterized as a “band-aid bill,” in comparison to the more
thorough Condominium Act.

Following reports by Ms. O’Neal, Mr. Olson, and Ms. Everett, the Commission
Executive Director briefed Work Group members on approaches of other jurisdictions to
reserve funds and foreclosures by sale (also referred to as “nonjudicial foreclosures”) by
homeowners’ associations.

At its second meeting, the Work Group met by teleconference with State of Nevada
Ombudsman for Community Association Issues Mary Lynn Ashworth. In a lengthy con-
versation, Ms. Ashworth briefed participants on the history of her office, procedures fol-
lowed, and the nature and resolution of complaints, among other issues.

Following Ms. Ashworth’s presentation, James City County Neighborhood Resources
Coordinator Barbara Watson reported on training, technical assistance, collaboration, and
referral opportunities offered by her office to all County neighborhoods. Ms. Ashworth
provided work group members a copy of the strategic plan of her office, the mission of
which is “to facilitate neighborhood-based activities that further the County’s partnership
with all citizens to achieve a quality community.”

In addition to discussions with Ms. Ashworth and Ms. Watson, the Group received a
report from Kenneth E. Chadwick, Esquire, on civil procedure for foreclosures by sale by
homeowners’ associations. It was noted that a study on point is underway by the National
Conference of Commissioners on Uniform State Laws, and Senator Mims subsequently
advised a Virginia Conference Commissioner of the Housing Commission study and
requested a copy of any pertinent information.

Prior to adjournment, the Work Group received reports from Newport News
Intergovernmental Affairs Director Christine O. Bridge and Ronald P. Kirby, President of
Chantilly-based Community Management Corporation, on reserve fund issues, which
issues were then scheduled for discussion at the Group’s third meeting.

Commission recommendations
would formalize, publicize,
and lift up the current infor-
mal information provision
and referral process, indicating
by legislative advancement
positive and proactive efforts
already in place by Real Estate
Board staff. In so doing, the
recommendations are designed
to foster harmony, neighborli-
ness, well-being, increased
property values, and decreased
litigation among associations
statewide.

Virginia Housing Study Commission
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RECOMMENDATIONS
Members of the Virginia Housing Study Commission took note that Work Group dis-

cussions regarding House Bills 606 and 607 and Senate Bill 721 consistently focused on
conflict reduction. Contrary to suggestions by certain third parties unaware of and
unfamiliar with either the substance or procedure of the Group, there were no discussions
relating to prosecutorial efforts. Further, although Work Group members represented dif-
ferent perspectives, there was unanimous agreement among members as to the focus and

direction of their recommendations, set forth as follows.

Office of Ombudsman for Common Interest Community Associations
(House Bills 606 and 607 and Senate Bill 721)

The Work Group recommended establishing a state ombudsman position within the
Virginia Real Estate Board to provide information to and foster reduction and resolution of
conflicts among common interest community associations and their members. The Board
was considered by the Group to be the appropriate venue for this new position because,
among other reasons, it also houses the office of the state property registration administra-
tor and the Common Interest Community Management Information Fund (“the Fund”),
both of which address association issues.

The Work Group recommended statutorily linking the Ombudsman Office to the Fund,
with the Fund revenues serving as the principal source of funding for the new position. The
Fund was also created at the recommendation of the Housing Commission as a repository for
modest annual fees paid by associations. The goal of the Fund, like that of the proposed
Ombudsman Office, is to provide information and serve as a source for reducing and resolv-
ing conflicts among associations and their members.

The Group recommended that the work of the Ombudsman focus on three key func-
tions, as follows. He or she would i) listen to observations, inquiries, concerns, and com-
plaints of association board members and non-board members, ii) provide non-binding
interpretations of and, whenever possible, substantive responses to inquiries regarding
Virginia law, and iii) provide information on alternatives to conflict resolution other than
litigation. (The third function, which would not pose an intermediate step to litigation,
might include referrals to such resources as the American Arbitration Association, the
Supreme Court of Virginia alternative dispute resolution program, and similar programs
offered by law schools and local bar associations.) Ideally, the Ombudsman would have a
familiarity with association issues (although the position would not necessarily require a
legal background) and he or she could directly contact the designated Assistant Attorney
General for advice and counsel on appropriate matters.

The Commission unanimously adopted the above-stated unanimous recommenda-
tions of Work Group members, crafted at the Group’s third and final meeting of 2000. In
sum, rather than moving in a punitive direction, these recommendations addressing House
Bills 606 and 607 and Senate Bill 721 would formalize, publicize, and lift up the current
informal information provision and referral process, indicating by legislative advancement
positive and proactive efforts already in place by Real Estate Board staff. In so doing, the
recommendations are designed to foster harmony, neighborliness, well-being, increased

property values, and decreased litigation among associations statewide.

14
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Adequacy of Condominium Association Reserve Funds
(House Joint Resolution 224)

The Code of Virginia does not currently mandate the establishment of reserve funds by
condominium associations, nor is the term “reserve funds” defined in the Code. Rather,
Code Sections 55-79 (C)(5) and 55-512(A)(5) relating to condominium and property own-
ers’ associations, respectively, require a statement “of the status and amount of a reserve or
replacement fund and any portion of the fund allocated by the board of directors for a spec-
ified project” and “of any expenditure of funds approved by the association or the board of
directors which shall require an assessment in addition to the regular assessment
during the current year or the immediately succeeding fiscal year.”

In the context of discussing the reserve funds issue, Work Group members at their third
meeting debated the equities of various scenarios where some association members reap the
rewards but forego the fiscal responsibility of capital repairs and replacements. Members
also expressed concerns for the health and safety of residents and ongoing viability of aging
communities in need of major structural repairs or replacements, particularly where a
majority of residents may be seniors living on limited fixed incomes, where substantial cap-
ital outlays are required and reserves are not in place to address the same.

In addition, members discussed whether certain percentages (if any) of association
budgets should be statutorily mandated as reserves, whether resale disclosure information
should provide information as to the status of reserves as well as projected capital require-
ments, whether and how any requirements relating to establishment of reserve funds could
or should be accounted for and/or enforced, whether such requirements could or should
apply to associations already in existence as well as new associations, the relationship of any
proposed requirements to property registration statutes, and how any proposed require-
ments would affect small associations.

Work Group members agreed that the issue of reserves — not only for condominium
associations but for all common interest associations — is an important and complex one
requiring additional study and consideration. Therefore, the Commission unanimously
adopted the Group’s recommendation that the issue be included in the Housing
Commission 2001 Work Plan.

Foreclosures by Sale
(House Bill 715)

At its third meeting, the Work Group was advised by Senator Mims that he had
received from the Virginia appointee to the National Conference of Commissioners on
Uniform State Laws confirmation that the Conference has in process a project to draft a
Uniform Nonjudicial Foreclosure Act. The draft of such Uniform Act was read for policy
comments in mid-2000 and will have its formal first reading in August 2001 with a second
and final reading in July 2002. The Commissioner advised Senator Mims that meetings of
the drafting committee are open and that attendance and participation of observers is
encouraged.

Accordingly, the Commission unanimously adopted the Work Group’s recommenda-
tion that the Commission continue its work on the nonjudicial foreclosure issue as part of
its 2001 Work Plan. More specifically, the Commission will monitor the progress of the
National Conference project, adopting recommendations on point as part of the
Commission legislative meeting in late 2001 and subsequently submitting any such

Commission recommendations to the National Conference.
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SENATOR MARY MARGARET
WHIPPLE

LANDLORD AND-PENANT ISSUES

ISSUES

Two House Bills (933 and 1083) relating to landlord and tenant issues in Virginia were

referred by the House Committee on General Laws to the Virginia Housing Study
Commission. Commission Chairman Senator William C. Mims assigned both HB 933
and 1083 to the Commission 2000 Work Group on Landlord-Tenant Issues and requested
Senator Mary Margaret Whipple to chair the Group. In addition, Senator Mims appoint-
ed to the group residential rental unit owners and managers, attorneys and others repre-

senting landlords and tenants, and local government officials.

BACKGROUND AND RECOMMENDATIONS

House Bill 933

At its first meeting, the Work Group discussed House Bill 933, chief patroned by
Delegate James F. Almand. The Group reviewed an issue paper prepared by the Arlington
County Tenant-Landlord Commission in support of the legislation and, following discus-

sion, unanimously adopted the following recommendations relating to the Virginia

Residential Landlord and Tenant Act (VRLTA).

“Trigger Number”

VRLTA Section 55-248.5 currently exempts those single family residential rental units
where the owner owns not more than ten single family units governed by a rental agree-
ment. In those localities having the urban county executive or county manager plan of gov-
ernment, the Act exempts those condominium units and single family units where the
owner owns not more than four such units subject to a rental agreement. The Work Group
recommendation, which would apply to Alexandria, Arlington County, Fairfax City and
County, and Falls Church, would remove the “trigger number” for most northern Virginia
single family rental units and cause the VRITA to govern all condominium and single fam-
ily residential rental units in those localities. Accordingly, the rights and responsibilities of

both landlords and tenants would be more clearly defined in such units.

Notice of Legal Services Program

VRLTA Section 55-248.6 (F) currently provides that where notice to pay or quit the
rental premises or to terminate tenancy is served upon a tenant by a public housing author-
ity organized under the Housing Authorities Act of Code of Virginia Section 36.1 et seq.,
such notice is not effective unless it contains on its first page, in type no smaller or less leg-
ible than that otherwise used in the body of the notice, the name, address and telephone
number of the legal services program, if any, serving the jurisdiction in which the rental unit
is located.

Given the diminishing stock of Section 8 federally assisted housing units, together with
the increasing rent burdens on lower income tenants, Work Group members agreed thar it
would be helpful to advise Section 8 tenants receiving a five-day pay or quit notice that the
process for vacating the rental unit may be longer than five days. Thus, the Work Group

recommended that the Commission consider requesting that Section 8 tenants be notified
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in writing of information pertaining to such legal services program as may be available in
the jurisdiction where the rental unit is located and that such information be provided by
the tenant’s Section 8 local administrator in the family briefing in which the tenant is
required to participate with such administrator as a condition of Section 8 assistance. More
specifically, the Group recommended that the Commission request that the Virginia
Housing Development Authority (VHDA), which administers the Section 8 program in 89
localities using 76 local agents, in turn request its Section 8 local agents to provide such
information to participating tenants.  Similarly, the Group recommended that the
Commission request local redevelopment and housing authorities to provide such informa-

tion in those jurisdictions where the authorities administer the Section 8 program.

Security Deposits

VRLTA Section 55-248.11(A) currently provides that the landlord must notify a ten-
ant of any deduction from the tenant’s security deposit within 30 days after termination of
tenancy and delivery of possession of the rental unit. Further, the landlord must apply the
security deposit as provided in Section 55-248.11(A) within the 30-day time period. The
Work Group recommended extending the 30-day period to a more realistic 45-day time
period.

In addition, the Work Group recommended providing that, if the landlord willfully
fails to comply with the provisions relating to security deposits, then the deposit and any
accrued interest shall be refunded in full to the tenant together with actual damages and rea-
sonable attorney’s fees. Such provision is viewed as an incentive for landlords to comply with

VRLTA security deposit provisions relating to deductions in a timely manner.

Notice of Landlord’s Intent to Enter Premises

VRITA Section 55-248.18 currently mandates that the landlord provide the tenant
“reasonable” notice prior to the landlord’s entry into the tenant’s rental unit. To clarify statu-
tory intent, the Work Group recommended deleting the term “reasonable” and adding the
following sentence to such Code section: Unless impractical to do so, the landlord shall give
the tenant at least twenty-four hours notice of the performance of routine maintenance which is
not requested by the tenant.

Payment for Removal of Burglary Prevention and
Fire Detection Devices

VRLTA Section 55-248.18 currently provides that, upon termination of tenancy, the
tenant must, upon the request of the landlord, remove such locks and fire prevention
devices that the tenant may have installed and repair all related damages. (Such damages
may include the replacement of the door where its fire safety integrity has been damaged.)
The Work Group recommended that the Act be amended to reflect the general course of
business, in which the landlord repairs such related damages. Specifically, the Group rec-
ommended that such Code section instead provide that, upon termination of occupancy, the
tenant shall be responsible for payment to the landlord for reasonable costs incurred for the
removal of all such devices and repairs to all damaged areas.

Virginia Housing Study Commission
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House Bill 1083

At its second meeting, the Work Group discussed House Bill 1083, chief patroned by
Delegate Jerrauld Jones. Members reviewed an issue paper prepared by staff of the Virginia
Poverty Law Center in support of the legislation and, following discussion, unanimously
adopted the following recommendations relating to the VRLTA and Virginia landlord and

tenant staturtes.

Three Rights of Redemption

Working with the housing industry and in an attempt to prevent homelessness some
ten years ago, the Housing Commission recommended that tenants be allowed a one-time
right of redemption during any continuous residency in a rental dwelling unit. Citing the
need for family stability and cash flow interruptions experienced by low-income tenants, the
Poverty Law Center proposed increasing the tenant’s one-time right of redemption under
VRLTA Section 55-243(B) to three rights of redemption within a one-year period. Noting
that rental payments are in turn applied by landlords to mortgage payments and citing fam-
ily stability and cash flow issues experienced as well by lower and middle income landlords,
industry representatives also pointed our that, realistically, landlords generally offer several
such rights and work with tenants experiencing financial difficulties. The Work Group
voted 12-2 against increasing the number of rights of redemption.

Poverty Law Center representatives, in the alternative, requested that the Group rec-
ommend providing three such rights to public housing tenants. Without housing authori-
ty representatives participating in the discussions, the Group decided against such recom-
mendation. However, Senator Whipple agreed to meet with representatives of the Poverty
Law Center and housing authorities to discuss the matter.

That meeting, convened and attended by Senator Whipple, took place in early
December and was also attended by senior representatives of the Newport News,
Portsmouth, and Richmond housing authorities, the Director of the Virginia Beach Office
of Housing, a representative of the Poverty Law Center, and the Commission Executive
Director. Housing authority representatives discussed informal procedures in place to assist
public housing tenants who, by federal definition, pay only that portion of their income
which is “affordable.” All such representatives stressed their attempts to work with tenants
experiencing financial hardships and noted that tenants of their authorities now receive at
least three informal rights of redemption. The Poverty Law Center representative argued,
however, that such informal procedures tend to favor certain tenants rather than benefiting
all tenants. In conclusion, Senator Whipple requested that housing authority representatives

in 2001 provide the Commission additional information regarding such procedures.

Codification of Landlord and Tenant Maintenance Rights and Responsibilities

The Work Group unanimously agreed that, given opposition in rural areas to elimi-
nating the “trigger number” for rental units governed under VRLTA Section 55-248.5, a
more realistic course of action would be to include in Code of Virginia statutes relating to
landlord and tenant law applicable VRLTA provisions relating to maintenance of the resi-

dential rental unit by both landlords and tenants.
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Ténant Access to VRLTA Rent Escrow Provisions

VRITA Section 55-248.27(B) currently prohibits a tenant from enforcing his or her
rights regarding the rental unit if the tenant has received more than three notices to pay or
quit or civil warrants or a combination thereof from the landlord for rent due and unpaid
in the year immediately or two notices to pay or quit or civil warrants or a combination
thereof for the same in the six months immediately) prior to the initiation of an action.
(Rights a tenant might seek to enforce include those relating to health and safety matters
such as provision of heat or other utilities.) Work Group members unanimously agreed
that, if the lease and the tenancy are in effect, even if the tenant were late in previous rent
payments, the tenant should not be precluded from enforcing the lease using rent escrow
provisions available under the VRLTA. Accordingly, the Group recommended deleting

such current Code language precluding such lease enforcement.

Judicial Discretion Regarding Nonpayment of Rent

Poverty Law Center representatives alleged that, where a landlord claims a tenant
owes the landlord for amounts other than under contract rent, disputes may arise regard-
ing the amount actually owed by the tenant. Where the tenant refuses to pay the entire
sum claimed by the landlord and pays only the amount believed to be owed, the landlord
can initiate action against the tenant for unlawful detainer. Where a judge finds that the
tenant has undercalculated and underpaid the amount owed, even if only a small amount,
the judge must, according to Poverty Law Center representatives, grant possession to the
landlord.

Housing industry representatives indicated that such scenario would be highly unusu-
al and was not within their experience, and Poverty Law Center attorneys were requested to
provide concrete examples of such situations to the Commission Executive Director by
October 15. No such examples were submitted despite an October 17 letter to a Poverty
Law Center attorney reminding him of the same. There was no unanimity among Work
Group members on the issue, which would require further study, and thus no recommen-

dation to the Commission.

Mitigation of Damages

Under current VRITA Section 55-248.35, in cases where a rental agreement is termi-
nated, the landlord’s actual damages relating to such termination may include such rent as
would have accrued until the expiration of the rental term or until the commencement of
a new tenancy under a new rental agreement. Work Group members agreed that such post-
possession damages ordered to be paid by a tenant can be substantial and may actually be
mitigated if the landlord rents the unit prior to the end of the rental term in question. In
addition, the Group agreed as to the equity of month-by-month mitigation of such dam-
ages rather than damages reflecting accelerated rent through the end of the term of tenan-
cy. Accordingly, the Group proposed language in such Codle section clarifying that the land-
lord is not required to seck a judgment for accelerated rent through the end of the term of

tenancy.

The Virginia Housing Study Commission unanimously adopted the above-stated recom-
mendations of its Work Group on Landlord and Tenant Issues.
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DELEGATE THELMA DRAKE

EMINENT DOMATIN-POWERS OF
REDEVELORFMENT AND HOUSING

AUTHORITIES

ISSUE

House Bill 1145, chief patroned by Delegate Thelma Drake, would require that real
property identified by a public housing authority for redevelopment be acquired by such
housing authority within 36 months after its announcement of the redevelopment plan. The
bill would also require that, if a housing authority decides against acquiring real property
identified for redevelopment, it must reimburse the property owner for reasonable expenses
incurred by the owner related to such proposed acquisition of the property, upon request.
HB 1145, which was endorsed by the 1999-2000 legislative joint subcommittee studying
eminent domain in the Commonwealth, was continued to 2001 in the House Commirtee
on General Laws and referred to the Virginia Housing Study Commission for study.

Commission Chairman Senator William C. Mims assigned the bill to the Commission
2000 Work Group addressing acquisition of property by public housing authorities (PHAs)
by the exercise of the power of eminent domain. Senator Mims requested Delegate Drake
to chair the Work Group and appointed to it representatives of PHAs, housing and finan-
cial industry representatives, community and small business leaders, and attorneys repre-
senting PHAs as well as property owners whose property has been or is slated to be acquired

under eminent domain powers of PHAs.

BACKGROUND
In 1997, the Housing Commission was asked by the General Assembly to address

House Bill 2453 (1997) relating to condemnation by public housing authorities
(PHAs). That bill was introduced by Delegate Robert Tata in response to concerns
raised by a constituent regarding condemnation proceedings initiated by the Norfolk
Redevelopment and Housing Authority (NRHA) pursuant to certain real property
located in Norfolk’s East Ocean View neighborhood, which NRHA had designated a
Conservation Area.

The NRHA adopted the East Ocean View Conservation Plan in October 1989. In
October 1993, the plan was amended and approximately 100 acres in the area was designat-
ed a redevelopment area. Both the plan and its amended version were approved by the
Norfolk City Council following public hearings.

The 1993 redevelopment plan calls for NRHA to acquire about 300 individual
properties. Acquisition is scheduled for completion by 2002, thirteen years after the
initial announcement of the plan. Meanwhile, nearly eleven years after the initial plan
announcement, much of the area sits vacant or boarded, awaiting redevelopment or
demolition, as neighborhood property owners continue in limbo — uncompensated by
NRHA for their property, but, according to Work Group members familiar with the
situation, constructively or realistically unable to refinance or sell that property.

Three major recommendations unanimously emerged from the Housing
Commission’s 1997 deliberations, led by Delegate Drake. Those recommendations,

subsequently passed into Virginia statutory law as landmark changes by the 1998
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Virginia Assembly, addressed three key provisions of Virginia Code Section 36-27 relat-
ing to eminent domain powers of public housing authorities. More specifically, they:

»  provide that condemnation proceeding commissioners may hear evidence of the
value of the property including but not limited to an owner’s appraisal

*  require that, prior to the adoption of any redevelopment or conservation plan, a
PHA must send by certified mail, postage prepaid, to at least one owner of every
parcel of property to be acquired a) notice that such property is to be acquired
and b) notice that the owner has the right to appear in any condemnation pro-
ceeding and present defenses to the proposed taking

*  require that, at the time a PHA makes its price offer to the property owner, the
PHA must also provide the owner with a certificate, signed by a licensed and cer-
tified general real estate appraiser, setting forth the appraiser’s opinion of the fair
market value of the property.

Three years after the Commission’s eminent domain study triggered by NRHA actions,
redevelopment and revitalization remain major challenges facing Virginia’s cities (large and
small) and older suburbs. Landlocked, and with buildable land largely built out, these local-
ities have little choice for large- or even moderate-scale redevelopment projects other than
acquiring land already improved with buildings — residential, commercial, or a combina-
tion thereof.

Increasingly, then, the rights and responsibilities of owners whose land, homes, and
businesses lie in the path of redevelopment and the rights and responsibilities of public
housing authorities seeking to acquire those properties for redevelopment will be a subject
of discussion. Indeed, those participating in the Commission’s 1997 discussions on point
discussed these issues and agreed on the appropriateness of a Commission review of Virginia
statutory law to ensure that, in the current context of redevelopment, provisions enacted
decades ago remain reasonable and desirable.

Work Group members unanimously agreed that the rights and responsibilities of prop-
erty owners and localities must be balanced, particularly given the changing nature of PHA-
sponsored, large-scale redevelopment projects nationally as federal resources available for
such projects have diminished substantially with little or no expectation of funding restora-
tion. Key issues discussed at the three meetings of the Work Group and its task force that
refined Group-proposed statutory amendments include:

e whether it is reasonable for PHAs to identify property for acquisition and
redevelopment without adequate funding in place (or even identified) for such
redevelopment

e the length of time PHAs may reasonably keep property owners in limbo
(between the time property is identified for acquisition and the time it is actually
acquired) without compensating the owner

* reasonable consequences, if any, where a PHA fails to compensate a property
owner for property identified for acquisition but not actually acquired within an
identified time period

*  whether a PHA, where it decides not to acquire property after previously advising
the owner of its intent so to acquire, should reimburse the owner for the owner’s
reasonable expenses (e.g., fees for services and counsel from appraisers, attorneys,

engineers, and accountants) incurred in facing condemnation.

Commission recommen-
dations are designed to
Soster better communica-
tion, increased public
participation, enhanced
local financial planning,
and more expeditious
community revitalization
while also protecting pri-
vate property owners from
potential ill effects of
eminent domain powers
of local redevelopment
and housing authorities.
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RECOMMENDATIONS

The Work Group reached unanimous agreement on its following recommendations to

the Virginia Housing Study Commission. The Group noted, in making such recommen-
dations, that each is designed to:

e foster better communication

e foster increased public participation

e foster enhanced local financial planning

* foster more expeditious community revitalization

*  protect private property owners from potential ill effects of

eminent domain powers of local redevelopment and housing authorities.

Adequate Anticipated Revenues and
Time Frame for Acquisition of Properties

Perhaps most challenging to the Work Group were the related issues of i) the adequa-
cy of anticipated local revenues to finance acquisition of real properties under an approved
redevelopment plan and ii) a specific time frame during which PHAs must actually acquire
properties identified for acquisition as part of a redevelopment plan. The Group agreed
that, in submitting a redevelopment plan, a PHA should not identify properties for acqui-
sition under such plan unless there are anticipated revenues to be utilized for such acquisi-
tion. The Group also agreed that property owners should not be kept in property acquisi-
tion limbo for 22 years or thirteen years or even more than five years after a PHA identifies
their property for acquisition. Moreover, the Group agreed that the locality should re-eval-
uate and, if it so desires, reaffirm any redevelopment plan at the close of every three-year
period following the approval of the five-year plan.

Specifically, the Work Group unanimously recommended amending the Housing
Authorities Act of the Code of Virginia (Section 36.1 et seq.) which amendments would
require that:

* In addition to identifying real property to be acquired for redevelopment, a rede-
velopment plan must also identify anticipated funding sources that may be suffi-
cient to acquire all such property within five years after plan approval by the local
governing body of the redevelopment plan.

*  Any real property which has not been acquired or for which a petition in con-
demnation has not been filed by the authority within the five-year period would
no longer be eligible to be so acquired under such plan unless the authority and
the property owner mutually agreed to such acquisition.

*  Not sooner than thirty months nor later than thirty-six months following the
time of approval by the local governing body of the redevelopment plan under
which property would be acquired, such body must review and determine by res-
olution whether to reaffirm the plan. Where the local governing body fails to
reaffirm the plan, any real property which has not been acquired or for which a
petition in condemnation has not been filed by the authority would no longer be
eligible to be so acquired under such plan unless the authority and the property
owner mutually agreed to such acquisition.

*  The locality would not be precluded from adopting a new redevelopment plan
designating a redevelopment area that includes real property previously included

within a redevelopment area under a previously adopted redevelopment plan.
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Reimbursement of Reasonable Expenses

The Work Group also agreed that a property owner should not suffer losses due to rea-
sonable expenses incurred in conjunction with proposed acquisition of that owner’s prop-
erty by a housing authority where the authority subsequently decides not to acquire the
property. Accordingly, the Group unanimously recommended amending the Housing
Authorities Act, which amendments would provide the following:

*  Where a housing authority decides against acquiring real property identified for
acquisition under an approved redevelopment plan after making an offer to pur-
chase to the property owner, it must reimburse the owner of such property for
reasonable expenses incurred by the owner in connection with the proposed
acquisition of the owner’s property.

¢ To be eligible for such reimbursement of expenses, the property owner must
make a written request for the same to the housing authority, in writing, no later
than one year after the date of written notice from the housing authority to the
property owner of its decision not to acquire the property. The property owner’s
reasonable expenses may include, but are not limited to, the reasonable fees of
attorneys and appraisers or other experts necessary to establish the value of the

property to be acquired.

Mediation of Property Acquisition Price

The Work Group agreed that, in determining the price at which a housing authority
will acquire real property under eminent domain, non-binding mediation by a third party
can be an invaluable tool working to the mutual benefit of both the property owner and the
authority involved in the proposed transaction. Specifically, the Group agreed that such
mediation could serve to further resolution of factual disputes, avoid unnecessary use of the
courts, and facilitate settlement of the issue of just compensation. Accordingly, the Work
Group unanimously recommended amending the Housing Authorities Act, which amend-
ments would provide the following:

¢ Inall cases where eminent domain is used to acquire real property under an
approved redevelopment plan, at least thirty days prior to trial on the issue of just
compensation either party may request and the court must order the parties to
meet before a neutral third party and mediate such issues.

*  Such mediation would not be binding. Further, failure of such mediation to
resolve matters at issue would not preclude a trial on such issues and the matters
would proceed on the docket of the appropriate court.

* A mediation request submitted either by the authority or the property owner
prior to the fifth anniversary of the date of approval by the local governing body
of the redevelopment plan (as discussed above) would preserve the authority’s
right to file a petition in condemnation relating to the property for six months

after such anniversary.

The Commission agreed
that mediation could serve
to further resolution of
Sactual disputes, avoid
unnecessary use of the
courts, and facilitate
settlement of the issue

of just compensation.
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Ongoing Status of Work Group

In concluding remarks, Delegate Drake applauded the outstanding progress made by
the Work Group and its collective knowledge and collegiality. She recommended, and the
Group unanimously agreed, that the Group, under the auspices of the Commission, should
remain available to review pertinent issues that arise not only during the 2001 Session of the
General Assembly but also thereafter.

The Virginia Housing Study Commission unanimously adopted the above-stated
recommendations of its Work Group on Eminent Domain Powers of Redevelopment and

Housing Authorities.
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VIRGINIA UNIFORM STATEWIDE
BUILD NG CODE

ISSUE

House Joint Resolution 236, chief patroned by Delegate Riley E. Ingram, was amend-
ed and incorporated and passed as part of HJR 253. The legislation requests the Virginia
Housing Study Commission to study the Virginia Uniform Statewide Building Code
(USBC) for the purpose of clarifying existing laws and examining USBC provisions affect-
ing building standards and design to determine if revisions to the USBC may be necessary.
Commission Chairman Senator William C. Mims requested Senator Martin E. Williams
to chair the Commission 2000 Work Group addressing the USBC issues noted in HJR 236,
as amended, and appointed to the Work Group representatives of the housing industry,
including architects, builders, and developers, and representatives of local government,

including city attorneys and local planning and building officials.

BACKGROUND
The USBC was adopted by the Virginia General Assembly in 1973 to foster construc-
tion safety, project safety, and, ultimately, public health and safety in a uniform manner.

The Code is promulgated by the Virginia Board of Housing and Community Development
(HCD).

In first recommending the adoption of a USBC in 1971, the Housing Study
Commission stated:

Among the factors contributing to the high cost of construction today are various
laws, ordinances, rules, regulations and codes regulating the use of materials and con-
struction of buildings. Many such requirements rigidly enforce the use of products bet-
ter suited for a century ago... There is little logic and less consistency to them. They dif-
fer more than they agree ... Differences and excesses in local codes add substantially to
the cost of residential [housing] production...

Nearly 25 years later, the Commission was again requested to weigh any merits of permit-
ting “differences and excesses” in local codes against the provision safe, sound, affordable
homes for Virginia families.

As a starting point for Work Group deliberations, HCD Deputy Director for Building
Regulations Jack A. Proctor reviewed pertinent USBC statutory and regulatory sections.
Mr. Proctor pointed out that the USBC enabling statute, Virginia Code Section 36-97 et
seq., defines “building regulations” as follows:

Building regulations means any law, rule, resolution, regulation, ordinance or code,
general or special, or compilation thereof, heretofore or hereafter enacted or adopted by
the Commonwealth or any county or municipality, including departments, boards,
bureaus, commissions, or other agencies thereof; relating to construction, reconstruc-
tion, alteration, conversion, repair, maintenance, or use of structures and buildings and
installation of equipment therein. The term does not include zoning ordinances or
other land use controls that do not affect the manner of construction or materials to be
used in the erection, alteration or repair of a building or structure.

Mr. Proctor also noted that Virginia Code Section 36-98 provides that the USBC “shall

supersede the building codes and regulations of the counties, municipalities and other polit-

SENATOR MARTIN E. WILLIAMS
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ical subdivisions and state agencies.” In addition, Mr. Proctor cited Virginia Code Section
36-105 (relating to USBC enforcement), which states:

...the [local] building official shall coordinate all reports of inspections for compli-
ance with the Building Code, with inspections of fire and health officials delegated such
authority, prior to issuance of an occupancy permit.

Following Mr. Proctor’s report, Home Builders Association of Virginia Executive Vice
President Michael L. Toalson reviewed an issue paper prepared by HBAV staff at the request
of the Commission. (The Commission had also requested an issue paper on point from the
Virginia Municipal League but none was submitted.) Mr. Toalson explained that certain
localities in the Commonwealth have adopted design and building standards in their zon-
ing ordinances that require homes to be constructed using certain percentages of fenestra-
tion, raised slab foundations, brick facades, and other architectural requirements that super-
sede USBC provisions. Mr. Toalson also advised the Work Group that certain Virginia
localities have utilized conditional zoning laws to accept proffers from property owners that
include such provisions as minimum square footage for homes, architectural standards,
exterior siding and roofing criteria, and location of driveways and garages.

Noting that localities superseding USBC provisions cite public health, safety, and wel-
fare as the reason, Mr. Toalson referenced three Opinions of Virginia Attorneys General.
Once such Opinion, issued in 1996 and also referenced by Mr. Proctor, specifies that local
architectural review boards may not depart from USBC provisions to “affect the manner of
construction or materials to be used in the erection, alteration or repair of a building or
structure.” In sum, the building community in the Commonwealth asserted that local ordi-
nances and/or the use of the proffer system to require building standards or designs exceed-
ing USBC provisions unnecessarily increase the cost of housing and lead to a lack of uni-
formity in construction standards statewide.

Representatives of localities made several points subsequently included in a “Minority
Report” submitted by staff of the Virginia Association of Counties on behalf of four Work
Group members, all local government officials. These points include the following:

¢ While affordable housing is a goal for which all localities should strive, the devel-
opment of desirable communities is primarily a local government responsibility.
Such desirability is characterized as aesthetically pleasing and safe, where residents
have access to basic public services, and where homes maintain their value. In
turn, these characteristics promote civic pride and discourage crime, vandalism,
and blight. The powers of localities to provide for such communities should not
be weakened.

*  Code of Virginia Section 15.2-2201 (relating to the definition of zoning) refers to
“the prescribing and application of each area and district of regulations concern-
ing building and structure designs.” Code Section 15.2-2283 identifies purposes
of zoning ordinances, which purposes include "facilitat[ing] the creation of a
convenient, attractive and harmonious community.” Code Section 15.2-2286
provides: “When imposing conditions on residential projects specifying materials
and methods of construction or specific design features, the approving body
shall consider the impact of the conditions upon the affordability of housing.”
Such language, taken together, is intended to guide localities toward the develop-
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ment of zoning policies that harmonize housing affordability with such factors as
building compatibility, attractivencss, convenience, and quality of health.

¢ The USBC is intended to prescribe characteristics relating to basic scructural

integrity and building function. “Manner of construction or materials,” as
defined in the USBC, is not the same as “building design.” Virginia Code
Section 15.2-228() provides that zoning ordinances may regulate the “size, height,
area, bulk, location, erection, [and] construction ... of structures.”

+  lris reasonable to include design specifications in optional and special districts as

a proffered condition of approval of a voluntary rezoning request, which request
is generally made o increase the intensity of use and thereby increase the value of
the property.

Following discussion, Senator Williams summarized the issue before the Work Group
as follows: Should localities be allowed ro mandate building design under zoning laws? On
a vote of eight to four, Work Group members responded by recommending the following
amendment to Virginia Code Section 36-98 relating ro the USBC:

Section 36-98. Board te promulgate Starewide Code; other codes and regulations
superseded; exceptions. The Board is hereby directed and empowered o adopt and
promulgate 2 Uniform Sratewide Building Code. Such building code shall supersede
the building codes and regulations of the counties, municipalities and other political
subdivisions and state agenciess, and it shall supersede the provisions of any other local
erdinances, (ncluding zoning ovdinances and map amendments which require a particular
manner or hpe of construction, or which mandate the use of particular building features,
materials and equipment. However, such Code shall not supersede the regulations of
other state agencies which require and govern the functional design and operation of
building related activities not covered by the Uniform Statewide Building Code includ-
ing bur not limited to: (1) public water supply systems, (2} waste water treatment and
disposal systems, and (3) solid waste facilities. Nor shall state agencies be prevented
from requiring, pursuant to orher state law, that buildings and equipment be main-
tained in accordance with provisions of the Uniform Statewide Building Code.

Following the meeting of the Work Group, amendments were requested to delete the
reference to map amendments as well as to limit the application of the bill ro residential
housing outside of historic or noise everlay districts. These proposed amendments, pre-
pared at the request of Senatar Williams, are reflected in the following language, which was
presented to the Housing Study Commission at its interim meeting, in late September with
the cavear that, without further refinement, such amendments could unintentionally over-
turn current law relating to commercial and other non-residential uses, as well as diminish
the proffer system which currently allows local governments to accept voluneary proffers,
including building design features, from developers.

Scction 36-98. Board to promulgate Statewide Code; other codes and regulations

superseded; exceptions. The Board is hereby directed and empoweted to adopt and

promulgate a Uniform Statewide Building Code. Such building code shall supersede
the building codes and regulations of the counties, municipalities and orher political
subdivisions and state agenciess, and it shall supersede the provisions of any other local
ordinances, including zoning ordinances med-vsp-mrendmenss which require, for residen-

tial construction outside of historic districts, 2 particular manner or fype of construction,

Virginia Housing Study Commission

27



1t is not the intent of the
Commission to vestrict
localities from imposing
building design reuire-
mients in cevtain special
districts, including historic
districts ar noise abatement
districts, such as those near
airpores. Nov is it the
intent of the Commissian
to diminish or overturn

the proffers system.

or which mandate the use of particular building features, materials mnd or equipment.

However, such Code shall not supersede the regulations of other state agencies which

require and govern the functonal design and operation of building related activities not

covered by the Uniform Statewide Building Code including but not limited to: (1)

public water supply systems, (2) waste water treatment and disposal systems, and (3)

salid waste facilities. Nor shall state agencies be prevented from requiring, pursuant to

other stare law, that buildings and equipment be maintained in accordance with provi-
sions of the Uniform Statewide Building Code.

In presenting the proposed language, Senator Williams stressed that it was not the
intent of the Work Group to restrice localities from imposing building design requirements
in certain special districts, such as historic districts or noise abatement districts, such as those
near airports. Senator Williams also stressed thae neither was it the intent of the Work
Group to diminish or overturn the proffers system. Rather, be indicated, the chief intent
of the Group was to restrict localites from incorporating building design requirements in

their local zoning ordinances.

RECOMMENDATION

Following discussion regarding the above-stated language among Comimission mem-

bers at the interim meeting, Senator Mims also noted the importance of preserving cerrain
building code-related restrictions in regard to noise overlay zones as well as historic districts,
and requested that any and all public comment regarding the proposed language be sub-
mitted jointdy to Senator Williams and the Commission Executive Director no later than
fourteen days prior to the Commission legislative meeting, The Executive Director subse-
quently so notified all interested parties that comments should be received no later than
November 14 and provided them copies of the above proposed language. In addition,
Senaror Williams requested that the following parties meet and work together to draft pro-
posed consensus language on point: representatives of the Homebuilders Association of
Virginia and the Virginia Association for Commercial Real Estate together with attorneys
representing the City of Newport News and the counties of Henrico and Chesterfield.
Comments were received from seventeen interested parties, seven of whom represent-
ed local governments, five of whom represented trade or professional associations, four of
whom are privarte citizens, and one of whom represented a state agency. All of the com-
ments were carefully considered and, to the best knowledge of Senator Williams and the
Commission Executive Director, the great majority ol the comments were satisfacrorily
resolved in the following consensus language drafted by the above-named parties appoint-
ed by Senator Williams.
Section 36-98. Board to promulgate Statewide Code; other codes and regulations
superseded; exceptions. The Board is hereby directed and empowered to adopt and
promulgate a Uniform Statewide Building Code. Such building code shall supersede
the building codes and regulations of the counties, municipalities and other political
subdivisions and state agencies However, such Code shall not supersede the regulations
of other state agencies which require and govern the functional design and operation of
building related activities not covered by the Uniform Statewide Building Code includ-
ing bur not limited to: (1) public warer supply systems, (2} waste water treatment and

disposal systems, and {3) solid waste facilities. Nor shall state agencies be prevented
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from requiring, pursuant to other state law, that buildings and equipment be main-
tained in accordance with provisions of the Uniform Statewide Building Code. Such
Code also shall supersede the provisions of local ordinances applicable to single family resi-
dential construction that regulate dwelling foundations or crawl spaces, that require the use
of specific building materials or finishes in construction, or that require minimum surface
area or numbers of windows; provided, however, that such Code shall not supersede prof-
fered conditions accepted as a part of a rezoning application, conditions imposed upon the
grant of special exceptions, special or conditional use permits or variances, or land use
requirements in airport or highway overlay districts, or historic districts created pursuant to
Section 15.2-23006.

The Virginia Housing Study Commission unanimously adopted the above-stated

consensus language and recommends the same as an amendment to the Code of Virginia.
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DELEGATE DONALD L.
WILLIAMS

CARBON MONOXIDE SAFETY

ISSUE

House Joint Resolution 253, chief patroned by Delegate Alan A. Diamonstein, requests
that the Virginia Housing Study Commission continue its 1999 study of carbon monoxide
safety relating to chimneys, fireplaces, vents, and solid fuel-burning appliances. Commission
Chairman Senator William C. Mims requested that Delegate Donald L. Williams continue
as Chairman of the Commission Work Group addressing the issue. In addition, Senator
Mims also appointed to the Group a panel of experts, including nationally recognized codes
and systems professionals, life safety experts and advocates, and representatives of the hous-

ing, chimney safety, and heating, venting, and air conditioning industries.

BACKGROUND

Carbon monoxide (CO) is a colorless, odorless, poisonous gas resulting from incom-

plete combustion of such fuels as natural or propane gas, oil, wood, and coal. While heat-
ing systems and certain gas-fueled appliances are designed to vent CO into the outside
atmosphere where it disperses harmlessly, poisoning may occur where the system or appli-
ance is installed incorrectly, is blocked or deteriorated, or has inadequate draft or ventila-
tion. Initial symptoms (e.g., headache, dizziness, nausea, fatigue, difficulty concentrating)
of such poisoning may mimic common illnesses such as colds or influenza, but these early
warnings may soon give way to loss of consciousness, coma, and death.

A 1998 report from the U.S. Consumer Product Safety Commission states that nation-
ally, from 1991 to 1995, an average of 165 persons died from unintentional, non-fire CO
poisoning related to heating systems. However, according to Work Group members, CO
poisoning is generally listed on death reports as the secondary cause of death, with conges-
tive heart failure, for example, listed as the primary cause. Hence, accurate statistics of CO-
related deaths and poisonings are difficult to collect. Moreover, although the Virginia State
Fire Marshal surveyed local fire departments regarding CO calls as part of the Commission’s
1999 CO study, only fifteen — all rural, with the exception of the Newport News depart-

ment — responded.

Chimney Inspection Standards

The Commission in 1999 unanimously made consumer protection recommendations
relating to CO safety to two state agencies. Specifically, the Commission recommended that
the Virginia Board of Housing and Community Development (HCD) consider incorpo-
rating into the Virginia Uniform Statewide Building Code (USBC) chimney inspection
standards adopted in January 2000 by the National Fire Protection Association. Such stan-
dards set forth three levels of chimney inspections and include the scope, degree of access
required, circumstances, and indications for each level of inspection. In turn, this informa-
tion would provide clear guidelines to chimney safety professionals and property owners
alike in response to issues raised regarding the expectations of an inspection of an existing
chimney.

DHCD Deputy Director for Building Regulation Jack A. Proctor reported to the
Commission 2000 CO Safety Work Group that the HCD Board is currently in the midst

of a USBC Amendment Process. Given the current timetable, according to Mr. Proctor,
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any such standards incorporated into the USBC would nor be effective until January 2002,
owo full years from the time of the Commission’s initial recommendation. The Worlk

Group unanimously re-affirmed the Commission’s recommendation ro HCD.

Certification of Chimney Safety Professionals

The Commission in 1999 also unanimously recommended thar the Virginia Board for
Conrractors consider requiring mandarory certification of chimney safety professionals as
part of the Deparrment of Professional and Occupational Regulation (DPOR] Contractor
Licensure Program. In so doing, the Commission noted that CO poisonings and deaths
may oceur as a result of inadequate venting of a fireplace or appliance, such as a furnace,
through a chimney. Such venting problems may include chimneys parcally or complete-
ly blocked by fallen bricks or detcriorated mortar stemming from installation of higher
cfficiency appliances in sysrems designed for lower efficiency units, debris such as leaves or
birds” nests, creosote or soot build-up, or improperly sized or installed vents. Despite the
life safety implications of improperly cleaned and maintained chimneys and vents, DPOR
licensure regulations specifically exempr installers of wood stoves, masonry chimneys, or
pre-fabricated fireplaces.

DPOR  Assistant Director and Contractors Board Administrator Nancy Taylor
Feldman reported to the Work Group that the Board had assigned the study to its
Tradesman Committee and that the Committee was taking public comment on such pro-
posed certificadon. Work Group members unanimously re-affirmed the Commission’s rec-
ommendation to DPPOR regarding certification, and the Commission Exccutive Director
so advised the DPOR Executive Director in a lengthy conversation with him in early
October, prior to the study recommendations issued November 14 by the Board for
Contractors’ Tradesman Committee. The majority of those providing other comment on
poine to the Tradesman Commirttee were chimney safety professionals strongly in favor of
certification. Citing only two complaints to the Virginia Division of Consumer Protection
in the 1997-98 time period against industry members and no complaints against Berter
Business Bureau industry members (although only a small number of chimney safety com-
panies arc members of the three such Bureaus in Virginia), and citing the fact that only one
jurisdiction (Vermont) requires certificadion, the Board for Contractors’ ‘lradesman
Committee concluded:

There is no compelling evidence to indicate thar regulation of chimney safety profes-

sionals is needed to protect the health, safety and welfare of the public. To the contrary,

it appears that these professionals are well organized in the private sector and are doing

a more than adequate job of providing training and credendals for those employed in

the industry.

Other Reports

The Work Group also received a report, requested by the Commission in 1999, on the
2000 survey of Virginia chimney safety professionals conducted by the Virginia Chimney
Safery Guild. Survey results, which documented venting conditions encountered in the
course of inspections of more than 12,260 chimneys {most masonry and in use five ycars or
longer) of single family homes in several regions of the Commonwealch, were presented by
Guild Secretary Jeannine Peters and National Chimney Sweep Guild Director of Technical
Services and Virginia Guild "lechnical Advisor Ashley H. Eldridge.

Carbon monoxide (CO)

is a colorless, odovless,
poisorous gas resulting from
incomplete combustion of
such fuels as natuval or
propane gus, etl, wood,
and coal. While beating
Systerns and cevtain gas-
fueled appliances are
designed to vent CO into
the outside atmosphere
where it disperses barmlessty,
puisoning may occur where
the system or appliance is
installed incorrectly, is
blocked or deteriovated,

or has inadequate draft

or vertilation.
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The report highlights the fact that apparent problems were found in 100 percent of
chimneys venting a combination of oil- and gas-fired appliances, in 50 percent of chimneys
venting wood stoves, in 49 percent of chimneys venting fireplace inserts, in 40 percent of
chimneys venting oil appliances, in 22 percent of chimneys venting gas appliances, and in
just over 10 percent of chimneys venting only fireplaces. More specifically, 100 percent of
inspected chimneys venting both a gas- and oil-fired appliance are degrading and have the
capacity to become blocked as debris settles in the bottom of the chimney. Additional sur-
vey statistics address unlined chimneys and blocked chimneys.

Following the reports by Mr. Proctor, Ms. Feldman, and Ms. Peters and Mr. Eldridge,
Chief Robert B. Thomas, Jr., Chief Deputy State Fire Marshal for the State of Maryland,
briefed the Group on legislative activity in Maryland regarding carbon monoxide safety as
well as on his extremely serious personal experience and that of his family with CO poi-
soning in their family home. Chief Thomas, who referenced published reports of grave
concerns regarding health effects of relatively low CO levels, now advocates annual chim-
ney inspections and CQO detecrors. In his words, “Tm a believer.”

Prior to general discussion, a report on carbon monoxide safety aired in February 2000
by the ABC News Program “20/20” was screened for the Work Group.

RECOMMENDATIONS

Based on the information received and, following discussion, the Work Group unani-

mously recommended that the Board of Housing and Community Development consider
including in the USBC the following requiremnent, similar to that currently in place in the
City of Norfolk, as part of the USBC Amendment Process:

Upon a change in fuel source involving the chimney or the installation of new
equipment or appliances, including but not limited wo furnaces, hot water hearers, and
boilers, contractors performing such change or installation shall be required to certify
that the flue liner is operable and constructed in accordance with USBC provisions.

It is anticipated thar, under the current USBC Amendments time table, such language
would then become effective by January 2002,

In addition, the Commission Execurive Direcror, at the request of the Work Group
Chairman, the Commission Chairman concurring, requested thar the Department of
Housing and Community Development (IDHCD) take the lead in developing recommen-
dations to promote public awareness of carbon monoxide safety issues as they relate to
chimneys, fireplaces, and vents. Because the HCD Board promulgates related regulations
under the Virginia Uniform Statewide Building Code and because DHCID has a staff of
highly qualified Code adtninistrators and public informarion professionals, DHCD is the
most appropriate venue in which to move forward the public awareness effort. The DHCD
Director subsequently expressed to the full Commission his willingness and that of other

DHCT scaff to address such public awareness issues.

The Virginia Housing Study Commission unanimously adopted the recommendations

and actions of its Work Group on Carban Monoxide Safety.
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HOMEOWNERSHIP OPPORTUNITIES
FOR MINORITIES AND NEW

IMMIGRANTS

ISSUE

House Joint Resolution 254, chief patroned by Delegate Alan A. Diamonstein and
incorporated into and passed as part of HJR 253, requests the Virginia Housing Study
Commission, with assistance from the Virginia Housing Development Authoricy (VHDA)
and the Virginia Department of Housing and Community Development, to study strate-
gies for increasing homeownership opportunities among minorities and new citizens of the
United Scates. Commission Chairman Senator William C. Mims requested Delegate Eric
L. Cantor to chair the Commission 2000 Work Group addressing HJR 254 and appointed
to the Work Group representatives of the real estate, mortgage lending, banking, and home-
building industries, as well as nonprofit housing leaders, federal, state, and local housing

officials, and representatives of Fannie Mae, Freddie Mac, and the Federal Reserve Bank.

BACKGROUND

At the first meering of the Work Group, the Commission Executive Director briefed

members on the background of the legislation. Among the points made are the following:

*  The percentage of Americans who own their own homes rose to a record 7.1
percent during the first three months of the new century, and, according ro
Fannie Mac, that number could increase to 70 percent within the next decade.

*  Homeownership rates among most minorities are not keeping pace with that
percentage. A report released in August by Harvard’s Joint Center for Housing
Studies indicated that the homeownership rates of African-Americans falls 25.8
percent below thar of non-Asian, non-Hispanic whites, and the homeownership
rate of Hispanics falls 23 percent below that of non-Asian, non-Hispanic whites.
Those gaps will increase, nor decrease, even as minorities are becoming a larger
percentage of the overall popularion of the United States,

*  Higher housing costs, translating into higher monthly mortgage costs, are among
the reasons that fewer affluent minorities are purchasing homes. When they do
purchase, they are saddled increasingly with high-incerest loans. The Harvard study
reported that the issuance of subprime loans rose five-fold from 1993-1998.

* A July Wadl Street Journal article headlined: “U.S. Racial Wealth Gap Remains
Huge.” According to the article, in 1998, the median net worth for Hispanic,
African-American, Asian, and other minority families was $16,400 — an
amount less than one-fifth of the $94,900 median net worth of non-minority
white families. Further, despite the booming economy, that gap closed by only
05 percent between 1992 and 1998, A key reason for the wealth gap: home
equity continues to remain the cornerstone for building wealth and, as noted,

minority families own homes at a rate much lower that non-minority white

families.
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its homeownership study in
2001 as a top priority issue.
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The Commission Director concluded in saying thar, while much already has been accom-
plished in Virginia toward the goal of increased homeownership among minoritics and new
citizens of the Commonwealth, undoubtedly other avenues can be pursued, and that the
Housing Commisston looks to the Work Group te assist in increasing such opportunities.

Following the report of the Commission Director, VHDA Director of Single Family
Programs Donald Ritenour and Assistant Director of Single Family Pregrams Michele
Warson presented an issue paper on point prepared by VHDA stafl at the request of the
Commission. Mr. Ritenour and Ms. Wagson discussed opportunirties for and impediments
to increasing homeownership. Opportunities include outreach to targered minority popu-
lations and potenttal home buyers with credit problems. Impediments include language
barriers, lack of education and distrust of the credit and lending process, poor credit, and
lack of adequate downpayments. VHDA strategies to increase homeownership, as set forth
in the issue paper, include increased homeownership education and new lending programs,
including a possible tiered pricing product based on family income, increased direct loan
originarion to underserved areas of the Commonwealth, a product to assist borrowers with
credit problems, and an emergency assistance program to prevent foreclosure in the event
of a family crisis.

A Work Group discussion followed the report of Mr. Ritenour and Ms. Watson. Key
points made by individual Group members, some of which points reflect Group consensus,
include the following:

= The name of the study should be revised to “Homeownership Opportunities for
Minorities and New Immigrants” to reflect the fact that many immigrants who
are not yet U.S. “citizens” purchase homes.

*  Because perfect credic is nearly impossible among lower income families, lenders
should be more tolerant in assessing the credit of such potential home buyers.

*  Many inaccuracies exist in credit reports, leading to problems in loan scoring.
Credit scoring, in fact, should be illegal.

*  In some cultures individuals pool downpayments, and lender requirements of
documentation as to the source of such downpayments are unnecessary barriers
to homeownership.

*  Smaller loans are not as profitable to loan officets as larger loans, bur often
require more work than larger loans.

¢ Because many realtors work only with pre-qualified botrowers, many potential
home buyers are not counted as being turned down for loans because they never
actually apply (given that they do not reach the application stage).

*  VHDA loan products are generally excellent but are not adequately publicized to
lenders and realtors,

*  Srudents ar all grade levels must be educared about credit and finance issues.

*  Where 50 percent of the units in a condominium association are rentals, conven-
tional financing is not available to potential purchasers, effectively foreclosing ro
most buyers one marker of affordable homes.

*  The U.S. Department of Housing and Urban Development (HUD) should
restore provisions allowing investors to utilize its popular 203(K) loan purchase

and rehabilitation program.
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»  Tre- and post-purchase home-buying and loan counseling is needed for VHDA
and orher loans for lower income buyers.

= VHDA should revisit its definition of “family” for loan qualificatien purposes.

e In inner city neighborhoods, rehabiliration or new construction costs for homes
average at least $100,000, thereby requiring a $25,000 purchase subsidy.
Accordingly, additional state funding should be allocated o foster home owner-
ship for lower income Virginians and in so doing help to revitalize older neigh-
borhoods in the Commonwealth.

*  Anaverage of only five of 25 applicants qualifies for a HUD/VHDA convention-
al loan at 8.25 percent, which facr underscores the need for additional credit
enhancement and other home purchase assistance programs.

*  The recent Joint Legislative Audit and Review Commission (JLARC) report on
VHDA lending practices accurately concludes that VHIDA does not serve the
group of borrowers the General Assembly initially anticipated that it would serve.
On the other hand, the single family program is the “engine” that drives other
key programs of the Authority, such as the Virginia Housing Fund.

*  VHDA loan financing could be mixed with Virginia Housing Partnership Fund
financing to foster homeownership among families in the $25,000 - $30,00
income range. Becausc such Parenership Fund money is limited, given that there
have been no new starte allocations to the Fund in recent years, allocate additional
funds to the Partnership Fund. Another significant vehicle for funding alloca-
tions is Delegate Cantor’s Homeownership Zones Act, which was codified but
without funding,

* A one-source point of informarion is needed o publicize informadon regarding
affordable homeownership financing opportunities.

*  Untl the Commonwealth of Virginia decides that homeownership for lower
income families is truly a prioricy, there will only be “nibbles at the edges” of the
challenge of fostering homeownership opportunities for these Virginians.

In addition to these and other discussion points, representatives of Fannie Mae and Freddie
Mac reported on numerous new initiatives of their agencies designed to foster increased

homecownership opportunities.

RECOMMENDATION

The Virginia Housing Study Commission unanimously adopted the unanimous rec-

ommendation of its Homeownership Work Group that the Commission continue its
homeownership study in 2001 as a top priority issue. The current Work Group, which
identified numerous discussion issues at its initial meeting, will be re-convened to address

such issues and others which may arise.
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DELEGATE JACKIE T. STUMP
COMMISSION VICE CHAIRMAN

RURAL HOUSING ISSUES

Two House Joint Resolutions (256 and 257), both chief patroned by Delegate Jackie T.
Stump and both incorporated into and passed as part of HJR 253, request the Virginia
Housing Study Commission to address rural housing issues. Commission Chairman
Senator William C. Mims assigned HJR 256 and HJR 257 to the Commission 2000 Work
Group on Rural Housing Issues and requested Delegate Stump to chair the Group. In addi-
tion, Senator Mims appointed to the Group rural policy experts, regional and local program
administrators, state and local elected and appointed officials, and other representatives of

the private and nonprofit sectors.

HOUSE JOINT RESOLUTION 256

ISSUE

HJR 256 requests the Commission, with assistance from the Virginia Department of
Housing and Community Development (DHCD), to study the need for and make rec-
ommendations to foster the improvement of organizational infrastructure, outreach efforts,
technical assistance, and construction services for indoor plumbing installation in the
homes of those rural Virginians living without indoor plumbing. The Resolution notes that
it is estimated that more than 41,000 Virginians, many of them elderly, chronically ill, or

disabled, are currently living without basic indoor plumbing facilities.

BACKGROUND

At its first meeting, in Roanoke, the Work Group received a report on the Virginia
Indoor Plumbing/ Rehabilitation (IP/R) Program from Shea Hollifield, Deputy Director
for the DHCD Community Development Division which administers the Program. (That

report was provided to the Commission at its interim meeting in September.) The
Program, which was recommended by the Commission in 1988 and created and capital-
ized with landmark legislation in 1989, provides deferred and forgivable loans with zero to
three percent interest to low-income homeowners of substandard housing where indoor
plumbing is not installed or where major components are missing. Key points made by Ms.
Hollifield include:

*  During the past four years, nearly $31.862 million has been invested in provid-
ing indoor plumbing to 970 homes. (Although the per-unit cost may appear sig-
nificant, it generally includes substantial investment in rehabilitation of major
systems in each home.)

* In FY 2001, the IP/R Program receives $8.03 million in allocations, including
$3.03 million in state funds and $5.0 million in federal HOME funds.

*  Ofthe 115 Virginia localities eligible to participate in the IP/R Program, 60 are
actively participating.

*  Relative isolation of prospective clients remains an outreach challenge.

* In times of economic prosperity such as the present, contractor availability to the
Program is limited, as new construction is generally cleaner, easier, and more
lucrative. To alleviate the shortage of contractors, some localities have initiated

construction trade-training in conjunction with the IP/R Program.
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»  DHCD provides technical assistance, including an intensive annual workshop as
well as communiry representatives and compliance reviews, to all IP/R
local administrators.

*  Federal lead-based paint regulations will have a significant impact on the IP/R
Program as their abatement provisions increase the cost of rehabilitation by at
least 20 percent while necessicating the use of certified conrractors, already in
short supply.

In addition to receiving Ms. Hollifield’s report, the Group was briefed by the Housing
Study Commission Executive Director on recent Commission recommendations relating to
indoor plumbing and by Joseph Newbill, Rural Development Manager of the ULS,
Department of Agriculeure/Rural Development (formerly Farmers’ Home Administration)
on recent agency initiatives. Mr. Newbill noted that not all of the $1.2 million in U.S.
Rural Development Section 504 funding allocated 1o the Commeonwealth was udilized in
the previous program year and asked for suggestions as to how such funding could be fully
utilized. Such grant and loan funds may be used to repair and abate health hazards in hous-
ing occupied by residents over 62 years of age. Grants are available in amounts up to $7,500
and loans are made at a rate of one percent.

Following the reports by the Commission Execunive Director and Mr. Newhbill, the
Work Group viewed a videotape which chronicled a Tazewell County community’s success-
ful effort to lay eleven miles of pipe to bring water to its homes. This Self~-Help Initiative,
undcrtaken with the assistance of the Tazewell Counrty Public Service Authority (PSA) and
federal funding, was discussed by County PSA Adminiscrator James H. Spencer, 1II. (The
videotape was also screened for the Housing Commission at its legislative meering.)

At its second meeting, in South Boston, the Work Group received reports from The
Honorable William E. Coleman, Executive Director, Halifax County Community Action
Agency, and South Boston Town Manager Ted Daniel on their successful public-private
housing and community development parcnerships in South Boston and Halifax County.
Site visits arranged and conducted for the group by Mr. Coleman included new, in-town
construction of affordable, single-family homes available for purchase and replacement

homes constructed using IP/R funding.

RECOMMENDATIONS

Following discussion, the Work Group unanimously agreed on recommendations relat-

ing to the following HJR 256 study issues, artaching highest priority to its recommenda-
tions relaring to the proposed statewide Self-Help Program and the Virginia Indoor

Plumbing/ Rehabilitation Program.

Self>Help Program

The Work Group recommended the creation and capitalization of a statewide Self-
Help Program designed to foster projects similar to the successful project in the Smith Ridge
community of Tazewell County and other such projects successfully completed in the
Commonwealth. Deespite the wemendous leveraging ability, the enthusiasm of federal,
state, and local leaders, and the community participation evident in these projects, and
despite the documented need for clean drinking water in rural areas of Virginia, no state

funds are currently allocated for such a program.
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Commiision members noted
the negative impact of local
regulatory barviers, both fee-
based and non-fee based, on
efforts to provide basic facil-
fties ro families served by
the Virginia Indoor
Plumbingl/Rebabilitation
Program, together with the
Sfindamental inequity of
such regulations and their
obuvious negative impact on

the local environment.

At an Qctober Southwest Virginia Water Summit convened by Senator William
Wampler, it was repeatedly estimated that an additional $17 million annually is needed for
the next ten years to close the funding gap to provide safe drinking water for those in the
Southwest region. (This figure did not take into account wastewater funding needs.)
Additionally, Senator Wampler stressed the need for state funds for additionai self-help
projects.

The Work Group recommended that $2.0 million in new FY 2002 funding be added
to the current $1.1 million federal allocation for a statewide Self-Help Program to be
administered by the Virginia Department of Housing and Community Development. OF
that sum, $1.1 million was recommended in new state funding (i.e., funding in addition to
those allocations already in place or recommended for related programs), with additional

ﬁJnding to be leveraged from such sources as the Appalachian Regional Commission.

Virginia Indoor Plumbing/Rebabilitation Program (IP/R)

As noted, HJR 256 states that an estimated 41,000 Virginians, many of them elderly,
chronically ill, or disabled, continue to live without basic indoor plumbing facilities. Also,
as noted by the DHCD Deputy Director, new federal lead-based paint regulations will
increase the cost of IP/R jobs by at least 20 percent. Accordingly, the Work Group recom-
mended $5.0 million in increased funding for FY 2002 for the Virginia Indoor
Plumbing/Rehabilitation Program. The Work Group was assured by the DIHCD Director
that such sumn could be entirely utilized by lecal administrators under the DHCD-admin-
istered IP/R program in FY 2002.

Virgéinia Housing Development Authority (VHDA)

The Joint Legislative Audit and Review Commission (JLARC) report o VHDA issued
carlier this year noted, among other recommendations, that the Authority should allocace
additional reserves to low-income housing endeavors. Such recommendation was refer-
enced in Work Group discussions relating to HJR 256. Members pointed out that VHDA
standard loan products are often unworkable in Southwest Virginia given market factors in
the region and suggested that the Authority can and should be more responsive to lower
income residents of the region. Accordingly, the Work Group recommended that VHDA
be encouraged to be receprive to participating more fully in the Indoor Plumbing/

Rehabilitation Program given recommendations reported in the above-referenced JLARC

I'CPOIT.

Local Regularory Barriers

At both meetings, Work Group members discussed the negative impact of local regu-
latory barriers, both fee-based and non-fee based, on efforts to provide basic facilities to fam-
ilies served by the Indoor Plumbing/Rehabilitation Program. Program local administrators
pointed out that one Tidewater jurisdiction requires $7,440 in water and sewer hook-up
fees for new construction, and thar the localiry will not waive even a portion of that sum for
IP/R jobs. Work Group members agreed on the fundamental inequity of the regulation as
well as its obvious negative impact on the local environment.

More specifically, Group members pointed to the distinction between connection fees

(in which a locality passes on to the user the dollar-for-dollar cost of the new connection)
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and availability fees (in which a locality amortizes the cost of its water system on a house-
by-house basis and passes such expense on to users). For at least two reasons, then, accord-
ing to the Work Group, it is inequitable and counter-productive for a locality to require an
availabiliry fee for IP/R jobs and chereby limit such jobs. First, a locality’s caleulations
almost certainly lack the detail to project the impact of bringing on-line a very few housing
units. Second, where indoor plumbing is installed in a housing unit, that home is, for the
first time, realistically saleable to a new buyer at some furure time, with correlated increased
local revenue in the form of increased real property tax assessments and subsequent transfer
fees,

In addition to fee-based barriers, Work Group members pointed to such non-fee-based
or land use-related barriers as those where localities require a new plat for any new permit
application. Such regulation ultimately rranslates into additional IP/R program costs
which, in turn, reduce the number of Virginia families who can receive indoor plumbing.

The Work Group recommended that localities be motivated to examine their regula-
tory barriers — fee-based, non-fee-based, and land use-related — to the provision of indoor
plumbing to lower-income families and to case or waive such barriers. South Boston, for
example, has taken the enlightened step of differentiaring availability fees for new construc-
tion and rehabilitation jobs. Moreover, localities receiving Community Development Block
Grant (CDBQ) funds for water and sewer improvements are required to waive related fees.
The Work Group noted that, particularly in areas where health and safety hazards exist, it
is indeed counter-productive for localities to charge connection fees so high that they effec-
tively bar families — again, most of them elderly, ill, and disabled — from receiving, under
the IP/R, the clean drinking water and basic plumbing facilities the vast majority of

Virginians enjoy.

Delegation of U.S. Rural Development Loan- or Grant-Making Authority

As noted, a Rural Development Manager in the Virginia State Office of the U.S.
Department of Agriculture/Rural Development expressed his agency’s need for assistance in
awarding the $1.2 million in Section 504 funds allocared to the Commonwealth for use in
repair of and abatement of health hazards in housing occupied by those over 62 years of age.
Precedent for such assistance already has been set in outstanding partnerships berween the
Virginia Stare Office of Rural Development and such other agencies as the Virginia
Housing Development Authority. Accordingly, the Work Group recommended that the
Virginia State Office of Rural Development focus on those delivery issues which may be
impeding its ability to award all Section 504 funds allocated to the Commonwealth.,
Specifically, the Work Group recommended that the Virginia State Office consider con-
tracting with qualified local organizations to expedite the utilization of all Rural
Development Section 504 funds allocated to the Commenwealth and thereby preclude the

repeated return of any such funds ro the federal government,

The Virginia Housing Study Commission unanimously adopted the unanimous

recommendations of its Work Group on Rural Housing Issues relating to HJR 256.
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The rural homeless are
often “invisible” because,
although they bave no home
of their own, they are often
reluctant to ask for such
limited assistance, if any, as
mey be available in the
areas where they live, The
Commission vecommended
that, given the relative lack
of data on homeless persons
in rural aveas of the state
and the nation alike, @ sur-
vey should be conducted to
determine such basic, com-
prehensive, statewide data
as an estimated numéber of
rural homeless persons, rea-
sons for their homelessness,
and sevvices available and

unavailable to them.

HOUSE JOINT RESOLUTION 257

ISSUE

HJR 257 requests the Commission, with assistance from the Virginia Intcragency
Action Council for the Homeless (VIACH), to study the number and needs of homeless
persons in rural areas of the Commonwealth and make recommendations to foster their
self-sufficiency and their participation in the current economic expansion. The Resolution
notes that it is estimated that more than 55,000 Virginians are currently homeless and
points our that the rural homeless are often “invisible” because, although they have no home
of their own, they are reluctant to ask for such limited assistance, if any, as may be available

in the areas where they live.

BACKGROUND

Ar its South Boston meeting, the Work Group also received a report of the VIACH
2000 Public Policy Subcommittee on HJR 257 (Rural Homelessness) from DHCD
Program Manager for Shelter and Supportive Services Robbie Campbell.  Ms. Campbell

serves as chair of VIACH, which was established in 1990 to coordinate services and pro-
grams for homeless persons in Virginia.

Sponsored by DHCD, VIACH is a statewide leadership organization with a mem-
bership comprised of representatives of federal, state, and local governments, advocacy
organizations, and housing and services providers. One of VIACH’s main purposes is ro
foster communication, cooperation, and collaboration among its membership. A scrare-
gic planning session in March 2000 led to the formation of subcommittees, including the
Public Policy Subcommittee currently participating in the Commission study on rural
homelessness.

The VIACH Subcommittee, which includes leaders in the provision of services to
homeless persons in varied rural areas of the Commonwealth, met five times in 2000 and
will resume meeting in spring 2001. At its second meeting, the Subcommittee determined
that, given the relative lack of data on homeless persons in rural areas of the state and the
nation alike, a survey should be conducted to determine such basic, comprehensive,
statewide data as an esrimared number of rural homeless persons, reasons for their home-
lessness, and services available and unavailable to them. Subcommittee accomplishments
completed in preparing for the survey include:

+ defining the geographic areas of the study

+  completing an inventory of emergency shelter and transitional housing facilities

receiving funds through DHCD

*  mapping locations of housing and services providers by number of beds

»  discussing whom to survey and survey procedures

*  reviewing related surveys and types of information needed for the study

+  identifying survey designs and dara analysis.

Dr. C. Theedore Koebel, Director of the Virginia Center for Housing Research at
Virginia Tech, has played and continues to play a key role in the study. Dr. Koebel and two
student research assistants, Ms. Michelle Murphy and Mr. Adam Brown, have taken the
lead in creating and preparing the survey instrument, enlisting support from key state

agency officials, and mailing the draft survey instrument to sample users in Montgomery,
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Floyd, and Giles Counties. They will adjust the inscrument based on comments from those
users and mail the survey to all social service providers in Virginia's non-metropolitan coun-
ties no Jater than January 15, 2001. Homeless service praviders will also be asked, as part
of the survey, to mainrain a month-long data log profiling (anonymously) their homeless
clients. (February was sclected by the Subcommittee as the most appropriate survey month
because more homeless persons tend to seck services and shelter in colder months, and thus
more data would be available to researchers if the survey were undertaken ar that time.) Dr.
Koebel and his research team will follow up with respondents and begin data analysis in
March 2001. To date, accomplishments completed by the Housing Research Center/
Virginia Tech team include:
*  defining terms to be used in the survey
*  mapping the survey process, concentrating on types of facilities
* identifying sample geographic survey arcas
*  planning survey focus groups to solicit key informant and consumer
participation.
Tasks to be completed by the team and the Subcommirtee include:
* administering surveys in sample areas
*  conducting survey focus groups with key informants and consumers
* reviewing findings and recommendarions of the Virginia Housing Study
Commission/Virginia Commission on Youth 1996 study of homeless
children
*  reviewing existing state data on homeless children enrolled in schools
*  analyzing survey darta collected

* reviewing survey results and developing recommendations.

RECOMMENDATIONS
The VIACH Public Policy Subcommittee will continue its work wicth Dr. Koebel and

his rescarch team, as outlined above, and report to the Virginia Housing Study Commission
in 2001 on its progress, findings, and recommendations. The Commission, in wurn, looks

forward to receiving such report.
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