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HOUSE BILL NO.
Offered
Prefiled

A BILL to amend and reenact §§ 54.1-2105.1, 55-79.41, 55-79.58, 55-79.58:1, 35-79.74, 55-
79.79, 55-79.81, 55-79.84:1, 55-79.86, 55-79.89, 55-79.93:1, 55-79.95, 55-79.97, 55-79.98, 53-
362, 55-362.1, 55-374.2, 55-375, 55-.392.1, 55-484, 55-487, 55-496, 55-504.1, 55-511, 55-512,
33-514.2, 55-516.1, 55-528, 55-529, and 55-530 of the Code of Virginia and to amend the Code
of Virginia by adding a new Chapter 23.3 of Title 54.1 consisting of sections numbered 54.1-
2345, 54.1-2346, 54.1-2347, 54.1-2348, 54.1-2349, 54.1-2350, 54.1-2351, 54.1-2352, 54.] -2353,
54.1-2354, 54.1-2355 and 55-530.1, relating to common interest communities.

Patron --

Referred to

Be it enacted by the General Assembly of Virginia:

1. That §§ 54.1-2105.1, 55-79.41, 55-79.58, 55-79.58:1, 55-79.74, 55-79.79, 55-79, 81, 55-
79.84:1, 55-79.86, 55-79.89, 55-79.93:1, 55-79.95, 55-79.97, 55-79.98, 55-362, 55-362.1, 55-
374.2, 55-375, 55-.392.1, 55-484, 55-487, 55-496, 55-504.1, 55-511, 55-512, 55-514. 2, 55-
516.1, 55-528, 55-529, and 55-530 of the Code of Virginia are amended and reenacted, and
that the Code of Virginia is amended by adding a new Chapter 23.3 of Title 54.1 consisting
of sections numbered54.1-2345, 54.1-2346, 54.1-2347, 54.1-2348, 54.1-2349, 54.1- 2350, 54.1-
2351, 54.1-2352, 54.1-2353, 54.1-2354, 54.1-2355 and 55-530.1 as follows:

§ 54.1-2105.1. Other powers and duties of the Real Estate Board.

In addition to the provisions of §§ 54.1-2105.01 through 54.1-2105.04, the Board shall:

3Develop develop a residential property disclosure statement form for use in accordance with
the provisions of Chapter 27 (§ 55-517 et seq.) of Title 55;-and
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§ 54.1-2345. Definitions.

As used in this éhapter, unless the context requires a diﬁ%rent meaniﬁg: :
"ALSSOCiatioﬁ " has the same -rﬁeaning specified in § 55-528. .
“Board mecms:'_- tﬁe Cémmon Interest .C(lnmmun'z‘ty Board.

"Common interest community” hds the same fneaning.sl.v'ecgﬁed .in $ 55-328.

“Common interest community manager” means a person or business entity, including, but not

' limited to, a partnership, association, corporation or limited liability company, who, for

compensation or valuable conszderatwn prowdes management services 10 a common mterest
community.

"Declaration™” has the same meaning specified in § 55-328.

“Governing board” shall mean the governing board of an association, including the executive
organ of a condominium unit owners’ association, the executive board of a cooperative
proprietary lessees’ association, and the board of directors of a property owners’ association.

"Lot” has the same meaning specified in § 55-528.

“Management services” means (1) acting with the authority of an association in its business,
legal, financial, or other transactions with association members and nonmembers; (2) executing
the resolutions and decisions of an association or, with the authority of the association,
enforcing the rights of the association secured by statute, contract, covenant, rule, or bylaw; (3)
collecting, dishbursing, or otherwise exercising dominion or control over money or other property
belonging to an association, (4) preparing budgeis, financial statements, or other financial
reports for an association; (5) arranging, conducting, or coordinating meetings of an
association or the governing body of an association; (6) negotiating contracts or otherwise
coordinating or arvanging for services or the purchase of property and goods:for or on behalf of
an association; or (7) offering or solzcmng to perform any of the aforesaid acts or services on
behalf of an association.

85 4.1-2346. License required; certfﬁcatibh of employees.

A. Unless exempted by § 54.1-2347, any person, partnership, corporation or other entily offering
management services to a common interest community shall hold a valid license issued in
accordance with the provisions of this chapter prior to engaging in such management services.
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B. Unless exempted by § 54.1-2347, any person, partnership, corporation or other entity offering
management services to a common interest community without being licensed in accordance

- with the provisions of this chapter, shall be subject to the provisions of § 54.1-111 of this title.

C. On or after July 1, 2011, it shall be a condition of the issuance or renewal of the license of a
common Interest community manager that all employees of the common interest community
manager who have direct contact with the governing board of the association in the provision of
management Services to a common interest community shall, within two years after employment
with the common interest community manager, hold a certificate issued by the Board certifying
the person possesses the character and minimum skills to engage properly in the provision of
management services o a common interest community or shall be under the direct supervision of
a certified employee of such common interest community manager.

D. On or after July 1, 2011, it shall be a condition of the issuance or renewal of the license of a
common interest communily manager that the common interest community manager shall obtain
and maintain a blanket fidelity bond or employee dishonesty insurarice policy insuring the
common- interest community manager against losses resulting from theft or dishonesty committed
by the officers, directors, and persons employed by the common interest communily manager.
Such bond or insurance policy shall include coverage for losses of clients of the common interest
community manager resulting from theft or dishonesty committed by the officers, directors, and
persons employed by the common interest community manager. Such bond or insurance policy
shall provide coverage in an amount equal to the lesser of $2,000,000 or the highest aggregate
amount of the operating and reserve balances of all associations under the control of the .
common interest community manager during the prior fiscal year. The minimum coverage
amount shall be $10,000. :

L. Onor after July 1, 2011, it shall be a condition of the issuance or renewal of the license of a
common interest community manager that the common interest community manager certifies to
the Board (1) that the common interest community manager is'in good standing and authorized
to transact business in Virginia, (2) that the common interest community manager hds
established a code of conduct for the officers, directors, and persons employed by the common
interest community manager to protect against conflicts of interest, (3)that the common interest
community manager provides all management services pursuant to written.contracts with the
assoctations to which such services are provided, (4) that the common interest community
manager has established a system of intérnal accounting controls to manage the risk of fraud or
illegal acts, and (5) that an independent certified public accountant reviews or audits the
financial statements of the common interest community manager at least annually in daccordance
with standards established by the American Institute of Certified Public Accountants or by any
successor Standard-setting authorities. C B '

F. Prior to July 1, 2011, upon application the Board shall issue a provisional license to any
person, parinership, corporation or other entity offering management services to a common
interest community on or after the effective date of this section. Such provisional license will
expire on June 30, 2011 and may not be renewed '

§ 54.1 -2347. Exceptions and exemptions generally.
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A. The provisions of this chapter shaﬂ not be construed to prevent or prohibit:

1. An employee of a duly licensed common Interest communzzjf manager from providing -
management services under the supervision of a duly licensed common interest communzty
manager,. :

2. 4n employee of an assoczanon ﬁom provtdmg management services for thar assoczatzon s
COMMOn, mterest communzly :

3. A reszdenr of @ Common znz‘erest communzty acting wzthout compensatzon ﬁ'om provzdzng
management services for that common inferest communuy : -

4. A member of the governing board of an associati_on _a_cting without compensation from
providing managemem‘ services for that association’s common-intereerCommunity-

54 person actzng as areceiver or - trustee. in. bankruptcy in the performance of hzs dutzes as
such, or any person acting ; under order of any court from provra’mg management services Jora
common interest communzty e

6. 4 a'uly hcensea’ atrorneyvat-law ﬁom representzng an assoczanon or a common 2 interest
communny manager in.any buszness that constztures the pract:ce of law;.

7. 4 dnly licensed certlf ed publzc accountant ﬂom prowdzng bookkeepmg or accountmg
services to an assoczarzon er a common Interest community mandger; or : .

8. A duly licensed real estate broker or agent from selling, leasing, renting or managing lots
within a.common inlerest community, :

B. A licensee of the Board shall comply with the Board's regulations, notwithstanding the fact
that the licensee would be otherwise exempt from licensure under subsection.A. Nothing in this
subsection shall be construed to require a person to-be licensed in accordance with this chapter
if he would be otherwise exempt from such licensure.

§54.1-2348. Common Interest Communily Board: membershz;o; meetings, quorum.

The Common Interest Community Board shall be appointed by the Governor and composed of
seven members as follows: three shall be representatives of a Virginia common interest
community manager, one shall be a Virginia attorney whose practice includes the representation
of associations, one shall be a representative of a Virginia certified public accountant whose
practice includes providing attest services to associations, two shall be Virginia citizens, one of
whom serves or who has served on the governing board of an association or who resides or has
resided in a common interest community. Of the initial appointments, one representative of a
Virginia common interest communily manager shall serve a term of two years-and one
representative of a Virginia common interest community manager shall serve a term of three
vears; the Virginia attorney shall serve a term of three years; the Virginia certified public
accountant shall serve a term of one year, the Virginia citizen who serves or who has served on -
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the governing board of an association or who resides or has resided in a common interest
community shall serve a term of two years, and the other Virginia citizen shall serve a term of
one year. All other initial appointments and all subsequent appointments shall be for terms for
Jour years, except that vacancies may be filled for the remainder of the unexpired term. Each
appointment of a representative of a Virginia common inierest community manager to the Board
may be made from nominations submitted by the Virginia Association of Community Managers,_

- who may nominate no move than three persons for each managervacancy. In no case shall the

Governor be bound to make any appointment from such nominees. No person shall be eligibl._e to
serve for more than two successive Jour-year terms. : ‘ ‘

-The Board shall meet at least four times each Year and other such times as it deems necessary.

The Board shall elect from its membership a chairman and a vice-chairman to serve Jor a period
of one year. Four members of the Board shall constitute a quorum. The Board is vested with the
powers and duties necessary to execute the purposes of this chapter. '

§ 54.1-2349. Powers and duties of the Board,

A. The Board shall administer and enforce this chapter. In addition to the provisions of §54.1-
201, the Board shall:

1. Promulgate regulations necessary to carry out the requirements of this chapter in accordance
with the provisions of the Administrative Process Act (§ 2.2-4000 et seq.) to include but not be
limited to the prescription of fees, procedures, and qualifications for the issuance and renewal of
common interest community manager licenses. The Board shall annually assess each common
interest community manager an amount equal to the lesser of $1,000 (or such other amount as

the Board may establish by regulation) or .02% of ifs gross receipts from common interest
community management during the Dpreceding calendar, to be remitted to the State Treasurer and
shall be placed to the credit of the Common Interest Community Management Information Fund
established pursuant to § 55-529, : - '

2. Establish criteria for the licensure of common interest community managers to ensure the

“appropriate training and educational credentials Jor the provision of management services to

common interest communities: Such criteria may include experiential requirements and shall
include designation as an Accredited Association Management Company by the Community
Association Institute. As an additional alternative to such designation, the Board shall have
authority, by regulation, to include one of the following: (i} successful completion of another
Board-approved training program and certifying examination, or (ii) successful completion-of a
Virginia testing program to determine the quality of the training and educational credentials Jfor
and competence of common interest community managers. '

3. Establish criteria for the certification of the employees of common interest community
managers who participate directly in the provision of management services to a common interest
communily to ensure the person possesses the character and minimum skills to engage properly
in the provision of management services 1o a common interest community. Such criteria shall
include designation as a Certified Manager of Community Associations by the National Bodrd
Jor Certification of Community Association Managers, designation as an Association
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Management Specialist by the Community Association Institute, or deszgnatzon as a
Professional Community Association Manager by the Community Association Institute. As an
additional alternative to such designations, the Board shall have authority; by regulation, to
include one of the followmg (i) successful completzon of another Board-approved training
program and certifying examination, or (i} successful completion of a Virginia testing program
to determine the quality of the training and educational credentials for and competence of the
employees of common mterest community managers who participate directly in the provision of
management services 10 a common interest community. The fee paid to the Board for the
issuance of such cerz‘lf cate shall be paza’ to the Common Inrerest Commumty Management
Informatzon Fund. - : - SR : : :

4. Apprave -the criteriq Jor. accredited common interest communily manager training programs,
5. Approve accredited commo__ﬁ interest commuriity manager training programs;. .. .

6. Establish, by regulation, standards.of conduct for common interest community managers and
for employees of common interest community managers-certified in accordance with the
provisions of this 'chapt_er. - :

7. Establish, by regulation, an education-based certification program for persons who are
mvolved in the business or activity of provzdmg management services.to commoninterest i
communities. T he Board shall have the authority to approve training courses and instructors in
ﬁﬂ'therance of the provzszons of thzs chapter :

B. The Board is. authorzzed fo obtam criminal hzstory record mformatzon from any state or
federal law—enforcement agency. relatmg to an applicant for licensure or certification. Any
information so obtained is for the exclusive use of the Board and shall not be released to any
other person or agency except in furtherance of the investigation of the applzcant or w:fh the
authonzatzon of the applicant or upon court order. '

) 54..] -2350. In.&da’itionrto the provisions.bf §. 54.1-2349, the Board shall: -
1. Admmzster the provzszons of Chapz‘er 29. ( ) 55 528 et Seq Jof Title 55;

2. Develop ana' dzssemmate an assoczatzon annual reporr form for use in accora'ance with §§ 55-
79.93:1, 55-504.1, and 35-516.1; .

3. Deveiop and dzssemznate a one-page form to accompany association disclosure packets
requived pursuant to § 55-512, which form shall summarize the unique characteristics of -
property owners' associations generally and shall make known to prospective purchasers the
unusual and material circumstances affecting a lot owner in a property owners' association,
including, but not limited to, the obligation of a lot owner fo pay regular annual or special
assessments to the association, and. the penalty for failure or refusal to pay such assessments; the
purposes. for which such assessments may be used: and the importance the declaration of
restrictive covenants and other governing documents play in association living. -
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§ 54.1-2351. General powers and duties of board concerning associations.

A. The board may adopt, amend and repeal rules and regulations and issue orders consistent
with and in furtherance of the objectives of this chapter, but the board may nol intervene in the
internal activities of an association except to the extent necessary to prevent or cure violations of
this chapter or of the chapter pursuant to which the association is created. The board may
prescribe forms and procedures for submitting information to the board,

B. If it appears that any person has engaged, is engaging or is about to engage in any act or
practice inviolation of this chapter, chapters 4.2, 21, 24 or 26 of title 55, or any of the board's
regulations or orders, the board without prior administrative proceedings may bring suit in the
appropriate court to enjoin that act or practice or for other appropriate relief. The board is riot
required fo post a bond or prove that no adeguate remedy at law exists,

C. The board may intervene in any action or suit involving the powers or responsibilities of a
declarant or the governing board of an association in connection with any association for which
an application for registration is on file. ' :

D. The board may accept grants-in-aid from any governmental source and may contract with
agencies charged with similar functions in this or other jurisdictions in Jurtherance of the
objectives of this chapier.

E. The board may cooperate with agencies performing similar Junctions in this and other
Jurisdictions to develop uniform Jiling procedures and forms, uniform disclosure standards and
uniform administrative practices, and may develop information that may be useful in the
discharge of the board's duties.

F. In issuing any cease and desist order or order rejecting or revoking registration of an
association, the board shall state the basis for the adverse determination and the underlying
Jacts. ' ‘

G. Without limiting the remedies which may be obtained under this chapter, the board, without
compliance with the Administrative Process Act (§ 2.2-4000 et seq.), shall have the authority to
enforce the provisions of this section and may institute proceedings in equity to enjoin any
person, partrership, corporation or any other entity from engaging in any unlawful act
enumerated in this section. Such proceedings shall be brought in the name of the Commonwealth |
by the board in the circuit court or general district court of the city or county in which the
unlawful act occurred or in which the defendant resides. '

H. The board may assess a civil penalty to be paid to the Common Intervest Community
Information Fund of not more than $1,000 against any person who violates any provision of this
section. In determining the amount of the penalty, the board shall consider the degree and extent

- of harm caused by the violation. No civil penalty may be assessed under this section unless the

person has been given the opportunity for a hearing pursuant to the Administrative Process Act,
(5 2.2-4000 et seq.). The penalty may be sued for and recovered in the name of the
Commonwealth. ' '

§ 54.1-2352. Investigative powers of board.
Draft 11/6/2007
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A. The board may initiate public or private investigations within or outside this Commonwealth
to determine whether any representation in any document or information filed with the board is
Jalse or misleading or whether any person has engaged, is engagmg or is about to engage-in any
unlawﬁtl act or practice. :

B In the course of any investigation or hearing, the board may subpoena witnesses and
documents, administer oaths and affirmations and adduce evidence. If a person fails to comply
with a subpoena or to answer questions propounded during the investigation or hearing, the
board may apply to ‘the appropriate court for a contempt order oi injunctive or other .
appropriate relief to-secure compliance. :

§5 4, 1-2353. Cedse and desist orders.

{a) If the board determines aﬁer notice and hearing that the governing board of an association
has:

L Violated any statute or regulation govemmg the association regulated pursuam‘ to this
chapter, including engaging in any act or practice in violation of this chapter, chapters 4.2, 21,
24 or. 26 of m_le_ 55, or any of the board's regulations or orders.

2. Failed to register as an association or to file an annual report as required by siatute or

regulation.
3. Materially misrepresented facts in an application for registration or an annual report.

4. Willfully refused to furnish the board information or records required or requested pursuant
to statute or regulation. '

it may issue an order requiring the governing board of the association to cease and desist from
the unlawful practice and to take such affirmative action as in the judgment of the agency will
carry out the purposes of this chapter.

(b) If the agency makes a finding of fact in writing that the public interest will be irreparably
harmed by delay in issuing an order, it may issue a temporary cease and desist order. Prior to
issuing the temporary cease and desist order, the agency. shall give notice of the proposal to
issue a temporary cease and desisi order to the person. Every temporary cease and desist order
shall include in its terms a provision that upon request a hearing will be held promptly to
determine whether or not it becomes permanent.

§54.1-2354. Protection of the interests of associations; appointment of receiver for common
interest communily manager.

A. A common interest community manager owes a ﬁditcz'aiy duty to the associations to which it
provides management services with respect to the manager’s handling the funds or the records
of each association. All funds depaszted with the common interest community manager shall be
handled in a fiduciary capacity and shall be kept in a separate fiduciary trust account or
accounts in an FDIC-insured financial institution separate from the assets of the common
interest community manager. The funds shall be the property of the association and shall be
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segregated for each depository in the records of the common-interest community manager in a
manner that permits the funds to be identified on an association basis. All records having
administrative or fiscal value to the association that a common interest community manager
holds, maintains, compiles or generates on behalf of a common interest community ave the
property of the association. A common interest community manager may retain and dispose of
association records in accordance with a policy contained in the contract between the COMIMON’
interest community manager and the association. Within a reasonable time after a writtén
request for any such records, the common interest community manager shall provide copies of
the requested records to the association at the association’s expense. The common interest
community manager shall return all association records that it retains and any originals of legal
instruments or official documents which are in the possession of the common interest community
manager to the association within a reasonable time after termination of the contract for
management services without additional cost to the association. Records maintained in -
electronic format may be returned in such format.

B. If'the Director has reasonable cause to believe that a common interest community manager is
unable to properly discharge its fiduciary responsibilities to an association to which it provides
management services, the Director may submit an ex parte petition to the circuit court of the city
or county wherein the common interest community manager maintains an office or is doing
business for the issuance of an order authorizing the immediate inspection by and production to
representatives of the petitioner of any records, documents, and physical or other evidence
belonging to the subject common interest community manager. The court inay issue such order
without notice to the common inferest community manager-if the petition, supported by affidavit
of the petitioner and such other evidence as the court may require, shows reasonable cause to
believe that such action is required to prevent immediate loss of property of one or more of the
associations to which the subject common interest community manager provides management
services. The court may also temporarily enjoin further activity by the common interest
community manager and take such further action as shall be necessary to conserve, protect and
disburse the funds involved, including the appointment of a receiver. The papers filed with the
court pursuant lo this subsection shall be placed under seal. :

C. Ifthe Director has reasonable cause to believe that a common interest community manager is
unable to properly discharge its fiduciary responsibilities to an association to which it provides
management services, the Director may file a petition with the circuit court of the county or city .
wherein the subject common interest community manager maintains an office or is doing
business. The petition may seek the Jollowing relief: (i) an injunction prohibiting the withdrawal
of any bank deposits or the disposition of any other assets belonging to or subject to the control
of the subject common interest community manager; and (it} the appointment of a receiver for all
or part of the funds or property of the subject common interest community manager. The subject
common intevest-community manager shall be given notice of the time and place of the hearing
on the petition-and an opportunity to offer evidence. The court, in its discretion; may require a
receiver appointed pursuant to-this section o post bond, with or without surety. The papers filed
with the court under this subsection shall be placed under seal until such time as the court grants
an injunction or appoints a receiver. The court may issue.an injunction, appoint a receiver or
provide such other relief as the court may consider proper if, afier a hearing, the court finds that
such relief is necessary or appropriate to prevent loss of property of one or more of the '
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associations to which the subject common interest community manager prowdes management
services.

D. Inany proceeding under subsection C,.any person-or entily known to.the Director to be
indebted to or having in his possession property, real or personal belonging to or subject to the
control of the subject common interest community manager’s business and which property the
Director reasonably believes may become part of the receivership assets, -shall be served wzl‘h a

_copy of the petition and notice of the time and place of the hearmg

E. The coum‘ Shall descr:be the powers and. dutles of the receiver in its appointing order,.
 which may be amended  from time to time, The receiver shall, unless otherwise ordered by the

court in the appomt:ng order, (i)-prepare and file with. the Director-alist of all associations.

_managed by the subject common interest community manager; (i) notify in writing all.of the .

associations to which the Subject common interest community imanager provides management
services of the appointment, and take whatever action the receiver deems appropriate fo protect
the interests of the associations until such time as.the associations have had an opportunity to
obtain a successor common interest community manager; (i) faczlitate the transfer-of 1 records
and mfomatzon to Such successor common interest community managers; (i) identify and take
contral of all bank accounts, mcludmg without limitation trust and.operating accounts, over -
which the subject common interest community manager had signatory authorzly in connection
with its management business; (v) prepare and submit.an dccounting of receipts-and..
disbursements and account ‘balances of all_funds.under the receiver's.control.for Submzssmn to
the court within four months of the appointment and annually thereafter until the recewersth is
termmated by the court; (vi) attempt to collect.any accounts recezvable related fo the
Subject common interest community manager.s. business; (vii) zdennﬁz and attempt:to recover any
assels wmngﬁzlbz dzverz‘ed from the subject common interest community manager's business, or
assets acquzred with funds. wrongﬁxlly diverted from the subject common interest. commumty
manager’s, busmess (viii).terminate the subject common interest.community. manager's business;
(ix) reduce to cask all of the assets. of the subject common interest commiunity manager; (x).
determine the nature and amount of all claims of creditors: of the subject.common interest
community manager, including associations o which the subject common interest community
manpager provided management services; «and (x) prepare.and file with the court a report of such
assets and claims proposing a plan for the dmmbution of funds in the receivership to such
credztors in accordance with the provisions: of Subsectzcm F hereof.

F. Upont the C'ourts approval of the recezvers report referenced in Subsectzon E hereof ata
hearmg after such notice as the Court may require to creditors, the receiver shall distribute the
assets of the common interest community manager and funds in.the receivership first to clients
whose ﬁmd.s’ were:or ought to. have been held in-a fiduciary capacity by the subject common
interest.community manager, then to the receiver for fees, costs, and expenses awarded pursuant
to subsection H, and theregfier to the creditors of the subject common interest community
manager, and tken to the subject common interest commumly manager or its successors in.
interest. :

G. 4 recerver appointed pursuant 1o this section shall be entitled, upon proper apphcanon to the
court in whzck the appointment was made, to recover an award of reasonable fees, costs, and
expenses. If there ave not sufficient nonfiduciary funds to pay the award, then the shortfall
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shall be paid by the Common Interest Community Management Information Fund as a cost of
administering the Fund pursuant 10 § 55-530, to the extent that the said Fund has funds
-available. The Fund shall have a claim against the subject common interest community manager
Jor the amount paid, ) _ : ‘ '

H. The court may determine whether any assets under the receiver's should be returned to the
subject common interest community manager. '

L If the Director shall find that any common interest community manager-is insolvent, that its
merger into another common interest community manager is desirable for-the protection of the

© associations to which such common interest community manager provides management services

and that an emergency exists, and, if the board of directors of such insolvent common interest
community manager shall approve a plan of merger of such common interest community =~
manager into another common interest community manager, compliance with the requirements
of § 13.1-718 shall be dispensed with as to such insolvent common interest community manager
and the approval by the Director of such plan of merger shall be the equivalent of approval by
the holders of more than two-thirds of the outstanding shares of such insolvent common interest
community manager for all purposes of Article 12 (§13.1-715.1 et seq.) of Chapter 9 of Title
13.1. If the Director finds that a common interest community manager is insolvent, that the
acquisition of its assets by another common interest community manager is in the best interests
of the associations to which such common interest communily manager provides management
services and that an emergency exists, it may, with the consent of the boards of directors of both
common interest community managers as to the terms and conditions of such wransfer, including
the assumption of all or certain liabilities, enter an order transferring some or all of the assets of
such insolvent common interest community manager to such other common interest community
manager and no compliance with the provisions of §8 13.1-723 and 13.1-724 shall be required,
nor shall §§ 13.1-730 through 13.1-741 be applicable 1o such transfer. In the case either of such
a merger or of such a sale of assets, the Director shall provide that prompt notice of its finding
of insolvency and of the merger or sale of assets be sent to the stockholders of record of the
insolvent common interest community manager for the purpose of providing such shareholders
an opportunity to challenge the finding that the bank is insolvent. The relevant books and
records of such insolvent common interest community manager shall remain intact and be made
available to such shareholders for a period of 30 days after such notice is sent. The Director’s
Jinding of insolvency shall become final if a hearing before the Board is not requested by any
such shaveholder within such 30-day period. If; after such hearing, the Board finds that such
common interest community manager was solvent, it shall rescind the Director’s order entered
pursuant o this subsection and the merger or transfer of assets shall be vescinded. But if, after

such hearing, the Board finds that such common interest community manager was insolvent, its
order shall be final. : '

J. This statute is declared 10 be remedial. Its purpose is to protect the interests of associations
adversely affected by common interest community managers whe have breached their fiduciary
duty. It is to be liberally administered in ovder to protect those interests and thereby the public's
interest in the quality of management services provided by Virginia common interest community
managers.

§ 54.1-2355. Variation by Agreement.
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Except as expressly provided in this chapter, provisions of this chapier may not be varied by
agreement, and rights conferred by this chapter may not be waived. All management agreements
entered into by common interest community managers must comply with the terms of this chapter
and the provisions of Chapter 4.2 of Title 53, C'hapter 24 of Title 55, or the provisions.of -
Chapter 26 of Title 55, as applicable.

§ 55.79.41. Definitions.
When used in tlns chapter

"Cap1ta1 components“ means. those rtems whether or not a part of the common elements for
which the unit owners' association has the obligation for repair,, replacement or restorahon and
for which the executive organ determines fundmg 18 necessary ' :

"Common elements“ means all portions of the condommmm other than the umts

"Common expenses" means all expendltures lawfully made or incurred by or on behalf of the
unit owiiers" association, together with all funds lawfully assessed for the creation and/or.
mamtenance of reserves pursuant to the provisions of- the condommImn mstrumehts

“Condommmm" imeans real property, and any 1ncrdents thereto or interests therein, lawfully:
submitted to this chapter by the recordation of’ condominium instruments pursuant to-the -
provisions of this chapter. No project shall be deemed a condomininm within the meaning of this
chapter unless the undivided mterests in the commen elements are vested in the unit owners.

"Condommium mstruments" isa collectlve term referrlng to the declaratmu bylaws, and plats
and plans, recorded pursuant to: the provisions of this chapter. Any exhibit, schedule, or -
certification accompanying a condominium instrument and recorded 51multaneously therewith
shall be'deemed.an integral part of that condominium instrument. Any amendment or
certification of any condominium instrument shall, from the time of the recordation-of such
amendment or certification; be deemed an integral part of the affected condominium instrument,
so long as such amendment or eertiﬁcatlon was made in aecordance wrth the provtsrons of this
chapter :

“Condommxum unit" méans a unit together thh the undivided interest in the common elements
appertaining to thatupit. (Cf. the definition of "unit," infra. )

"Contractable condominium" means a condominium from which one or more portions of the

_ submitted land may be withdrawn in accordance with the provisions of the declaration and of

this chapter. If such withdrawal can occur only by the expiration or termination of one or more
leases, then the condominium shall not be deemed a contractable condormmum w1thm the
meanmg of this chapter

"Conversion condemlmum“ means a condominium containing structures which before the
recording of the declaration, were wholly or partially occupied by persons other than those who
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have contracted for the purchase of condominium units and those who occupy with the consent
of such purchasers. - - . : i

"Convertible land" means a building site; that is to say, a portion of the common elements,
within which additional units and/or limited common elements may be created in accordance
with the provisions of this chapter. :

"Convertible space" means a portion of a structiire within the condominium, which portion may
be converted into one or more units and/or common elements, including but not limited to-
limited common elements in accordance with the provisions of this chapter. (C£. the definition of
"unit," infra.) : S

"Declarant” means any person, or group of persons acting in concert, that (i) offers to dispose of
his or its interest in a condominium unit not previously disposed of, including an institational
lender which may not have succeeded to or accepted any special declarant rights pursuani to § -
55-79.74:3; (ii) Teserves or succeeds to any special declarant right; or (iii) applies for registration
of the condominium. However, for the purposes of clauses (i) and (iii), the term "declarant” shall
not include an institutional lender which acquires title by foreclosure or deed in lieu thereof
unless such lender offers to dispose of its interest in a condominium unit not previously disposed
of to anyone not in the business of selling real estate for his own account; except as otherwise -
provided in § 55-79.74:3. The term "declarant” shall not include an individual who acquires title
to a condominium unit at a foreclosure sale. :

"Dispose” or "disposition" refers to any voluntary transfer of a legal or equitable interest in a
condominium unit to a purchaser, but shall not include the transfer or release of security for a
debt. : e ,

"Electronic transmission” means any form of communication, not directly involving the physical
transmission of paper, that creates a record that may be retained, retrieved, and reviewed by a '
recipient thereof, and that may be directly reproduced n paper form by such a recipient through
an automated process. Any term used in this definition that is defined in § 59.1-480 of the
Uniform Electronic Transactions Act shall have the meaning set forth in such section.

"Executive organ” means an executive and administrative entity, by whatever name
denominated, designated in the condominium instruments as the governing body of the unit

owners' association.

"Expandable condominium” means a condominium to which additional land may be added in
accordance with the provisions of the declaration and of this chapter.

"Future common expenses" means common expenses for which assessments are not yet due and
payable. :

"Identifying number" means one or more letters and/or numbers that identify only one unit in the
condominium. ' '
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"Institutional lender” means one or more commercial or savings banks, savings-and loan
associations, trust companies, credit unions, industrial loan associations, insurance companies,
pension funds, or business trusts including but not limited to real estate investment trusts, any

~other lender regularly engaged in financing the purchase, construction,.or 1mprovement of real

estate, or any assignee of loans made by such a lender, or any combination of any of the
foregoing entities.

"Land" is a three—dlrnenszonal concept and includes parcels with upper or lower boundaries, or -

both upper and lower boundaries, as well as parcels extending ab solo usque ad coclum. Parcels

-of airspace. constitute land within the meaning.of this chapter. Any requirement in this chapter of

a legally sufficient description shall be deemed to include a requirement that the upper-or lower
boundaries, if any, of the parcel in question be 1dentzﬁed with reference to estabhshed datum.

"Leaseheld condommlum means a condomm;um m all or any portmn of whrch each unit owner
owns an estate for years In, hrs unit, or in the: land within which that unit s situated, or both, with
all such leasehold mterests due to expire naturally 4t the same time. A condominium including
leased land, or an interest therem “within.which no.units are srtuated or to be. s;tuated shall not be
deemed a leasehold condormmum within the meaning of this chapter -

“Lumted common element“ means, a portlen of the eemmon element& reserved for the excluswe
use of those entltled to the use of one or more, but less than atl, ef the units. ' =

"Meeting" or “meetmgs means the formal gathering of the executlve organ where the busmess
of the unit owners' association is discussed or transacted. : S

"Nonbinding reservation agreernent” means an agreement between the declarant and a
prospective purchaser which is in no way binding on the prospeciive purchaser and which may
be canceled without penalty at the sole discretion of the prospective purchaser by written notice,
hand-delivered or sent by United States mail; returnreceipt requested, to the declarant or to any
sales agent of the declarant at any time prror to the formation of a contract for the sale or lease of
a condominivm vait or an interest therein: Such-agreement shall niot contain any provision for
waiver or any other provision in derogation of the nghts of the prospective purchaser as
contemplated by this subsection, nor shall any such provrslon be a part of any ancillary
agreement .

"Offer" means any inducement, solicitation, or attempt to encourage any person or persons to
acquire any legal or equitable interest in a condominium unit, except as security for a debt.
Nothing shall be considered an "offer" which expressly states that the condominium has not been
registered with the Real Estate Board Common Interest Community Board and that no unit in the
condominium can or will be offered for sale until such time as the condominium has been so
registered. -

"Officer” means any member of the executive organ or official of the unit owners' association.

"Par valie" means a number of dollars. or points assigned to each unit by the declaration.
Substantially identical units shall be assigned the same par value, but units located at
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substantially different heights above the ground, or having substantially different views, or
having substantially different amenities or other characteristics that might result in differences in
market value, may, but need not, be considered substantially identical within the meaning of this
subsection. If par value is stated in terms of dollars, that statement shall not be deemed to reflect
or control the sales price or fair market value of any unit, and no opinion, appraisal, or fair
market transaction at a different figure shall affect the par value of any unit, or any undivided
interest in the common elements, voting rights in the unit owners' association or liability for
common expenses assigned on the basis thereof, '

"Person” means a natural person, corporation, partnérship, association, trust, or other entity

- capable of holding title to real property, or any combination thercof.

"Purchaser” means any person ot persons, other than a declarant, who acquire by means of a
voluntary transfer a legal or equitable interest in a condominium unit, other than (i) a leasehold
interest, including renewal options, of less than 20 years or (ii) as security for a debt.

"Size" means the number of cubic feet, or the number of square feet of ground and/or floor .
space, within each unit as computed by reference to the plat and plans and rounded off to a
whole number. Ceriain spaces within the units including, without limitation, attic, basement,
and/or garage space may, but need not, be omitted from such calculation or partially discounted
by the use of a ratio, so long as the same basis of calculation is employed for all units in_the
condominiuin, and so long as that basis is described in the declaration. ' '

"Special declarant rights" means any right reserved for the benefit of a declarant, or of a person
or group of persons that becomes a decldrant, to (i) expand an expandable condominium, (ii)
contract a contractable condominium, (iif) convert convertible land or convertible space or both,
(iv) appoint or femiove any officers of the unit owners' association or the executive organ
pursuant to subsection A .of § 55-79.74, (v) exercise any power or responsibility otherwise
assigned by any condominium instrument or by this chapter to the unit owners' association, any
officer or the executive organ, or (vi) maintain sales offices, management offices, model units
and signs pursuant to § 55-79.66. ~ o '

"Unit" means a portion of the condominium designed and intended for individual owxlérshi_p énd
use. (CL. the definition of "condominium unit," supra.) For the purposes of this chapter, a o
convertible space shall be treated as'a unit in accordance with subsection (d) of § 55-79.62.

"Unit owner” means one or more persons who own a condeminium unit, or, in the case of a
leaschold condominium, whose leasehold interest or interests in the condomintum extend for the
entire balance of the unexpired term or terms. This term shall not include any person or persons
holding an interest in a condominium unit solely as security for a debt. '

§ 55-79._5 8. Contents of plats and plans.
A. There shall be recorded simultaﬁeously with the declaration one or more plats of survey

showing the location and dimensions of the submitted land, the location and dimensions of any
convertible lands within the submitted land, the location and dimensions of any existing
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improvements, the intended location and dimensions of any contemplated improvements which
are to be located on any portion of the submitted land other than within the boundaries of any

- convertible lands, and, to the extent feasible, the location and dimensions of all easements

'appm‘tenant to the submitted land or. otherwise submitted to this chapter as a part of the common
clements. If the submitted Iand is not contiguous, then the’ plats shaIl indicate the distances .
between the parcels const;tutmg the submitted land. The plats. shall label every convcrtlble land
as a convertible land, and if there is more than one such land the plats shall labcl each such 1and
with one or more letters and/or numbers different from those chI gnating any other convcrtlble
land and different also from the identifying number of any unit. The plats shall show the location
and dimensions. of any withdrawable lands, and shall label each such land as a withdrawable
land. The plats shall show the location and dimensions of any adchtmnal la;ads and shall label
each such land as an additional land. If, with respect to any portion or portions, but less than all,
of the submitted land, the unit owners are to own only an estate for years, the plats shall show the
location and dlmcnswns of any such portions; and shall label each such portion as a leased land.
If there is more than one- mthdrawablc land, or more. than one leased and, the plats shall label
each-such land with oric or more letters and/or numbers different from those demgnatmg any
convertible land or other:withdrawable or lcased land, and different also from the identifying
number of any unit, Thc p]ats shall show all easements to wh1ch the submxttcd land or any ..
portion. thereof is. subJect and shal] show the location and dlmcnsmns of all such easements 0
the extent feasiblé. ‘The plats shall also skiow all cncroachmcnts by oron, any.portlcn of the
condominium, In the case of any mprovements located or to be locat: any portion of the
submlttcd 1and other than W1thm the boundancs of any. convertlble Jany ;thc plats shall mdtcatc
which, if any, have not been begun by the use of the phrase "(N OT YET BEGUN)," and which,
ifany, have been begun but-have not been substantiall complcted by the use of the phrase
"(NOT YET CON[PLETED) " In thc case of any 16 _cl_fncal boundancs ¢} whach lie
: ﬁl '

all unifs or portmns thereof depmted therecn pursuant to: the preccdmg sentencc of th1s
subsectmn have heen substamla,ﬂy complc’ccd Thc S c(:Iﬁcatlcn, W_lthla th;s subscctlcn of items

show the Tocation and dlmensmns cf the vertlcal boundarles of cach umt to thc extant that such
boundaries lie within or coincide with the boundaries of such structures, and the units or portions
thereof thus dcp1ctcd shall bear their identifying numbers. In addition, each convertible space.
thus depicted shall be labelled a- convcrtlble space. The horizontal boundancs of cach unit having
horizontal bounr aries shall be Idcntlﬁcd on thc plans w1th refcrcncc to establishcd datu;m Unless

olly contamed Wlthm or constltunng one or, morc such stxuctures the
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horizontal boundaries thus identified extend, in the case of each such unit, at the same elevation

with regard to any part of such unit, lying outside of such structures, subject to the following -
exception: In the case of any such unit which does not lie over any other unit other than
basement units, it shall be presumed that the lower horizontal boundary, if any, of that unit lies at
the level of the ground with regard to any part of that unit lying outside of such structures. The
plans shall be certified on their face or in another recorded document as to their accuracy and -
compliance with the provisions of this subsection by a licensed architect, licensed engineer or’
licensed land surveyor, and the said architect, engineer or land surveyor shall certify on the plans
or in the recorded document that all units ot portions thereof depicted thereon have been
substantially completed.. ' ' ' s

C. When converting all or any portion of any convertible land, or adding additional land to an
expandable condominium, the declarant shall record, with regard to any structures on the land
being converted, or added,; either plats of survey conforming to the requirements of subsection A
and plans conforming to the requirements of subsection B, or certifications, conforming to the
certification requirements of said subsections, of plats and plans previously recorded pursuant to
§ 55-79.59. - : : o '

D. Notwithstanding the provisions of subsection A and B, a time-share interest in a unit which
has been subjected to a time-share instrument pussuant to § 55-367 may be conveyed prior to
substantial completion of that unit if (i) a completion bond has been filed in compliance with
subsection B of § 55-79.58:1 and remains in full force and effect until the unit is certified as
substantially complete in accordance with subsections A and B and (ii) the settlement agent or
title insurance company insuring the time-share estate in the unit certifies to the purchaser in
writing, based on information provided by the Real Estate Board Common Tnterest Community
Board, that the bond has been filed with the Real Estate-Board Common Interest Community
Board. ' ' Lo '

E. When converting all or any portion of any convertible space into one or more units andfor
limited common elements, the declararit shall record, with regard to the structure or portion
thereof constituting that convertible space, plans showing the location and dimensions of the
vertical boundaries of each unit and/or limited common elements formed out of such space. Such
plans shall be certified as to their accuracy and compliance with the provisions.of this subsection
by a licensed architect, licensed engineer or licensed land surveyor. '

F. For the purposes of subsections A, B, and C, all provisions and requirements relating to units
shall be deemed equally applicable to limited common elements. The limited common elements -
shall be labeled as such, and each limited common element depicted on the plats and plans shall
bear the identifying number or numbers of the unit or units to which it is assigned, if it has been
assigned, unless the provisions of subsection (e) of § 55-79.50 make such designations '
unnecessary. ' ' ‘ ' '

§ 55-79.58:1. Bond to insure completion of improvements.

A. The declarant shall file with the RealEstate-Board Common Interest Community Board a
bond entered into by the declarant in the sum of 100 percent of the estimated cost of completion,
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to the extent of the declarant's obligation as stated in the declaration, of all improvements io the
common elements of the condominium: labeled in the plat or plats as "(NOT YET
COMPLETED)" or "(NOT YET BEGUN)" located upon submitted land and which the declarant

reasonably believes will not be substantially complete at the time of conveyance of the first -
_condominium unit, Such bond shalt be conditioned upon the faithful performance of the

declarant’s obligation to complete said improvements in strict confonmty w1th the plans and
spemﬁoamons for the same as described in the declaration. . .

B. The declarant shall file with theReaI—-Es#a’ee—Beafé Common Interest Commumzy Board a.
bond entered into by the declarant in the sum of 100 percent of the estimated cost.of completlon

- of a unit in which a time-share interest is conveyed before the unithas been certified as

substantially complete in accordance with subsections A and B of'§ 55-79.58. The bond required
by this subsection shall be conditioned upon the faithful performance of the declarant's
ohhgahon to complete said improvements in strict conformﬂy with the plans and speolﬁcatlons
for the same as descnbed in the declaration. - : :

C. All bonds requlred herem shall be executed by a surety company authonzed to transact
business in‘the Commonwealth of Virginia or by such other surety as 18 satzsfactory to the Board.
D. The Board may. promulgate reasonable regulatlons Whlch govern the retum of bonds
submztted in. accordance with this section. . -

§ 55-79- 74. C()ntrol of coudomlmum by declaranf -

A. The condomzmum 1nstruments may authonze the declarant or a managing agent or some
other person or persons selected or to be selected by the declarant, to appoint and remove some
or all of the officers of the unit owners' association and/or its executive organ, or to exercise
powers and respon51b1ht1es otherwise assigned by the condominium instruments and by this
chapter to the unit owners' association, the officers, or the executive-organ. The declarant or the
managing agentor such other person of persons selectediby the declarant 1o so appoint and -
remove officers; and/or the executive organ or to exercise such powers and responsibilities
otherwise assigned to the unit owners' association, ‘the officers, or the executive organ shall be
subject to liability as fiduciaries of the unit owners, for their action or omissions during the period
of declarant control as specified in the condominium instruments or if not so specified, within
such period as defined in this section. But no amendment to the condominium instruments shall
increase the scope.of such authorization if there is any unit owner other than the declarant, and
no such authonzanon shall be valid after the time limit set by the condominium instruments or
after units to which three-fourths-of the undivided interests in the common elements appertain
have been conveyed; whichever occuss first. For the purposes of the preceding sentence only, the
calculation of the fraction of undivided interest shall be based upon the total undivided interests
assigned or to-be assigned to all units registered with the Real Estate Board Common Interest .
Community Board pursuant to subsection B of § 55-79.92 hereof and described pursuant to
subdivision (4) of subsection (a), subdivision (2).0f subsection (b), or subdivision (8) of
subsection.(c), of § 55-79.54. The time limit initially set by the condominium instruments shall
not exceed five years inthe case of an expandable condominium, three years in'the case of a
condominium (ether than an expandable condominium) containing any convertible land, or two
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_years in the case of any other condominium. Sﬁch time period shall commence upon settlement

of the first unit to be sold in any portion of the condominium.

B. If entered into any time prior to the expiration of the period of declarant control contemplated
by subsection A hercof, no contract or lease entered into with the declarant or any entity '
conirolled by the declarant, management contract, employment contract or lease of recreational
or parking areas or facilities, which is directly or indirectly made by or on behalf of the unit
owners' association, its executive organ, or the uiit owners as a group, shall be entered into for a

period in excess of two years. Any such contract or agreement entered into on or after July 1,

1978, may be terminated without penalty by the unit owners' association or its executive organ
upon not less than ninety days' written notice to the other party given not later than sixty days
after the expiration of the period of declarant control contemplated by subsection A hereof. Any
such contract or agreement may be renewed for periods not in excess of two years; however, at

- the end of any two-year period the unit owners' association or its executive organ may terminate

any further renewals or extensions thereof, The provisions of this subsection shall not apply to
any lease or leases which are referred to in § 55-79.48 or which are subject to subsection (e) of §
55-79.54..

C. If entered into at any time prior to the expiration of the period of declarant control
contemplated by subsection A, any contract, lease or agreement, other than those subject to the
provisions of subsection B, may be entered into by or on behalf of the unit owners' association,
its executive organ, or the unit owners as a group, if such contract, lease or agreement is bona
fide and is commercially reasonable to the unit owners' association at the time entered into under

the circumstances.

D. This section does not apply to-any contract, incidental to the disposition of a condominium
unit, to provide to a unit owner for-the duration of such unit owner's life, or for any term in
excess of one year, nursing services, medical services, other health-related services, board and
lodging and care as necessary, or any combination of such services. The rule of property law
known as the rule restricting unreasonable restraints on alienation shall not be applicd to defeat
any provision of the condominium instruments requiring that the unit owners be parties to such
contracts. L :

E. If the unit owners' association is not in existence or does not have officers at the time of the -
creation of the condominium, the declarant shall, until there is such an association with such
officers, have the power and the.responsibility to act in all instances where this chapter requires
action by the unit owners’ association, its executive organ, or any officer or officers.

E. Thirty days prior to the expiration of the period of declarant control, the declarant shall notify
the governing body of the city, county or town in which the condominium is located of the
forthcoming termination of declarant control. Prior to the expiration of the thirty-day period, the
local governing body or an agency.designated by the local governing body shall advise the:
principal elected officer of the condominium unit owners' association of any outstanding
violations of applicable building codes, local ordinances or other deficiencies of record.
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G. Within forty-five days from the expiration of the period of declarant control contemplated by
subsection A, the declarant shall deliver to the president of the unit owners' association or his
designated agent (i) all association books and records held by or controlled by the declarant
including, without limitation, the following items: minute books and all rules, regulations and
amendments thereto which may have been promulgated; (ii) a statement of receiptsand -

-expenditures from the date of the recording of the condominium instruments-to the end of the

regular accounting period immediately succeeding the first election of the board of directors by
the unit owners not to exceed sixty days from the date of the election, such statement being:
prepared in an accurate and complete manner, utilizing the accrual method of accountmg, (111) a
copy of the latest available approved plans and spemﬁcatmns for all improvements in the project
or as—bullt plans if avaﬂable (iv) all association insurance policies which are currently in force;.
(v} written unexpued warrarnties of the contractors, subcontragtors, suppliers, and manufacturers,
if any; {vi) any contracts in which the association is a eontracting party, if any; and (vii) a list of
manufacturers of paints, roofing materials and other smnlar ma‘tenals 1f s;aec1ﬁed for use on the
condominium property. -

In the event that the unit owners' association is managed by a management company in which the
declarant, orits principals, have no pecuniary interest or managetnent role, then such
management company shall have the responsibility to provide the documents and mformatmn as
reqmred by clauses (i), (11) (iv), and (vi) of this subsectmn :

H. ThlS section shall be strlctly construed to protect the nghts of-the unit owners.

§ 55 79 79. Upkeep of condominiums; warranty agamst structural defects statute of limitations
for warranty.

A. Except to the extent otherwise provided by the condominium instruments, all powers and
responsibilities, including financial responsibility, with regard to maintenance, repair,
renovation, restoration, and replacement of the condominium shall belong (i) to the unit owners'
association in the case of the common elements, and (i) to the individual unit owner in'the case-
of any umit.or any part thereof, cxcept to the extent that the need for repairs, renovation, -
restoration or replacement arises from a condition originating in or through the commen
elements or any apparatus located within the commeon elements, in which case the unit owners'
association shall have sach powers and responsibilities. Each unit owner shall afford to the other
unit owners and to the unit owners' association and to any agents or employees of either such
access thIough his unit as may be reasonably necessary to enable them to exercise and discharge
their réspective powers and responsibilities. But to the extent that damage is inflicted on the -
common elements or any unit through which access is taken the unit owner causmg the same, or
the unit owners' association if it caused the same; shall be liable for thc prompt repair thereof.

B. Notwithstanding anything m th1s section to the contrary, the declarant shall warrant or
guaraniee, against structural defects, each of the units for two years from the date each is-
conveyed, and all of the common elements for two years. In the casc of each unit the declarant:

“shall also warrant that the unit is fit for habitation and constructed in a workmanlike manner so

as to pass without objection in the trade. The two years referred to in this subsection shall begin
as to each of the common elements whenever the same has been completed or, if later, (i) as to
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any common element within any additional land or portion thereof, at the time the first unit
therein is conveyed, (ii) as to any common element within any convertible land or portion
thereof, at the time the first unit therein is conveyed, and (iii) as to any common element within
any other portion of the condominium, at the time the first unit therein is conveyed. For the
purposes of this subsection, no unit shall be deemed conveyed unless conveyed to a bona fide
purchaser. Any conveyance of a condominium unit transfers to the purchaser all of the
declarant's warranties against structural defects imposed by this subsection. For the purposes of
this subsection, structural defects shall be those defects in components constituting any unit or
common element which reduce the stability or safety of the structure below accepted standards
or restrict the normal intended use of all or part of the structure and which Tequire repair,
renovation, restoration, or replacement. Nothing in this subsection shall be construed to make the
declarant responsible for any items of maintenance relating to the units or common elements.

C. An action for breach of any warranty prescribed by this section shall be commenced within
five years after the date such warranty period began. However, no such action shall be
maintained against the declarant unless a written statement by the claimant or his agent, attorney
or representative, of the nature of the alleged defect has been sent to the declarant, by registered
or certified mail, at his last known address, as reflected in the records of the Real-Estate-Board
Common Interest Community Board, more than six months prior to the commencement of the
action giving the declarant an opportunity to cure the alleged defect within a reasonable time.
Sending the notice required by this subsection shall toll the statute of limitations for commencing
a breach of warranty action for a period not to exceed six months. e

§ 55-79.81. Insurance.

A. The condominium instruments may require the unit owners' association; or the executive
organ or managing agent on behalf of such association, to obtain:

1. A master casualty policy affording fire and ¢xtended coverage in an amount consonant with
the full replacement value of the structures within the condominium, or of such structures that in
whole or in part comprise portions of the common elements.

2. A master liability policy, in an amount specified by the condominium mstruments, covering
the unit owners' association, the execuiive organ, if any, the managing agent, if any, all persons
acting or who may come to act as agents or employees of anty of the foregoing with respect to the
condominium, and all unit owners and other persons entitled to occupy any unit or other portion
of the condominjum.

-3. Such other policies as may be required by the condominium instruments, including, without

limitation, workers' compensation insurance, liability insurance on motor vehicles owned by the
association, and specialized policies covering lands or improvements in which the unit owners'
association has or shares ownership or other rights.

B. Any unit owners' association collecting assessments for common expenses shall obtain and

maintain a blanket fidelity bond or employee dishonesty: insurance policy eeveting insuring the
unit owners' association against losses resulting from theft or dishonesty committed by the
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officers, directors, and or persons employed by the unit owners' association, and or committed by
any managing agent and or employees of the managing agent. Such bond or insurance policy
shall provide a-minizrom-0£-$10,0004n coverage in an amount equal to the lesser of $1,000,000
or the amount of the reserve balances of the unit owners’ association and three times the monthly
assessments of such unit-owners' association. The minimum coverage amount shall be $10,000.
The executive organ or managlng agent may obtaln such bond or msurance on behalf of the unit
owners' association. : : :

C. When any pohcy of insurance has been obtained by or on, behalf of the unit owners'
association, written notice of the obtainment thereof and of any subsequent changes therein or
termination thereof shall be promptly fmmshed to each unit-owner by the officer required to send
notices of meeﬂngs of the unit owners' association. Such potices shall bé sent in accordance with
the prov151ons of subsection A of § 55 79. 75

8 55—7 9 84:1. Bond to: be posted by declarant. -

A.The declarant of a condomlmmn contammg units Wh1oh are requared by this chapter tobe
registered Wlth the Real—Esta%e—Boafd: Common Interest Community Board shall post a bond in
favor of the umit owners' association with good and sufficient surety,in a sum equal to-$1,000
per unit, except that such:sum shall not be less than $10,000, nor more than $100,000. Such bond
shall be filed with the Real Estate-Board Common Interest Community Board and shall be
maintained for so long as the declarant owns more than ten percent of: the units in the
condominium or, if the declarant owns less than ten percent of the units in the condominium,
until the declarant is current in the payment of assessments. However, the Board shall return a -
bond where the declarant owns one unit in a condominium containing less than ten umts
provided such deolarant is-cutrent in the payment of’ assessments :

B. No bond shall be accepted for ﬁlmg unless it is with a surety company authorized to do
business in the Commonwealth, of by such other surety asis satisfactory to the Board and such
bond shall be conditioned upen the: payment of all assessments levied against condominium units
owned by the declarant. The Board may accept a letter of credit in lieu of the bond contemplated
by this section.

The Board may promulgate: reasonabie regulanons Which govern ‘the return of bonds submitted
in: accordance with this section. : :

§3 5-79.8'6. Admmlstrat_we agenoy.

This chapter shall be administered by the Re&l-—Es%a%e—Be&rd Common Inz‘erest Commumty Board
which hereinafter is called the agency. :

§ 55-79.89. Applioation for registration; fee.

A. The application for registration of the condominium shall be filed as prescribed by'thé
agency's regulations and shall contain the following documents and information: -
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1. An irrevocable appointment of the agency to receive service of any lawful process in any
noncriminal proceeding arising under this chapter against the applicant or his personal
representative; :

2. The states or jurisdictions in which an application for registration or similar document has
been filed, and any adverse order, judgment, or decree entered in connection with the
condominium by the regulatory authorities in each jurisdiction or by any court;

3. The applicant's name, address, and the form, date, and jurisdiction or organization; and the
address of each of its offices in this Commonwealth; :

4. The name, address, and principal occupation for the past five years of every officer of the
applicant or person occupying a similar status or performing similar functions; the extent and
nature of his interest in the applicant or the condominium as of a specified date within thirty days
of the filing of the application; : - '

5. A statement, in a form acceptable to the agency, of the condition of the title to the
condominium project including encumbrances as of a specified date within thirty days of the date
of application by a title opinion of a licensed attorney, not a salaried employee; officer or director
of the applicant or owner, or by other evidence of title acceptable to the'agency;

6. Copies of the instruments which will be delivered to a purchaser to evidence his interest in the
unit and of the contracts and other agreements which a purchaser will be required to agree to or

sign;

7. Copies of any management agreements, employment contracts or other contracts or
agreements affecting the use, maintenance or access of all or a part of the condominium;

8. A statement of the zoning and other governmental regulations affecting the use of the
condominium, including the site plans and building permits and their status, and also of any
existing tax and existing or proposed special taxes or assessments which affect the :
condominium;

9. A narrative description of the promotional plan for the disposition of the units in the

. condominium;

10. Plats and plans of the condominium that comply with the provisions of § 55-79.58 other than
the certification requirements thereof, and which show all units and buildings containing units to
be built anywhere within the submitted land other than within the boundaries of any convertible
lands, except that the agency may establish by regulation or order requirements in lien of the
provisions of § 55-79.58 for plats and plans of a condominium located outside this
Cominonwealth; . : :

11. The prqpofs.ed public offering statement;

12. Any bonds required to be posted pursuani to the provisions of this chapter; and
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13. Any other information, including any current financial statement, which the agency by its
regulations requires for the protection of purchasers.

B. If the declarant registers additional units to be offered for disposition in the same
condominium he may consolidate the subsequent registration with any earliet registration
offering units in the condominium for dlsposmon under the same promotlonal plan.

'C. The declarant shail 1mmed1ately report any material changes in the mformatlon contamed in

an application for registration.

D. Each application shall be accompanied by a fee in an amount established by the agency
pursuant to § 54,1-113. All fees shall be rem1tted by thc agency to the State Treasurer and shall
be placed to the credit of the. s : ~357h ; :
established; Common Interest Commumly Management Informatlon Fund estabhshed pursuam‘
1o § 53-529, and shall be expended solely for compliance with the provisions of this chapter.

§ 55-79.93:1. Annual report by unit owners' association.

A. The unit. owners assocratmn shall ﬁle an annual reportina form and at such tlme as
prescnbed by regulatlons of the agency. The filing of the annual report required by this sectlon
shall commeénce upon the termination of the declarant control period pursuant to § 55-79.74.

B. The -agency may accept copies. of forms submltted to other state agenmes to satlsfy the
requirements. of this section if such forms contain substantially the same information required by
the agency.

C. The annual report shall be accompanied by a fixed fee in an amount established by the
agency, togétker with an annual assessment in an amount equal to the lesser of $1,000 (or such
other amount as the agency may establish by regulation) or .02% of the association’s gross
assessment income during the preceding calendar year. All fees shall be remitted to the State
Treasurer and shall be placed to the credit of the Common Interest Community Management -
Information Fund established pursuant to § 55-529. '

§ 55-79.95. Escrow of deposits.

A. Any deposit made in regard to any disposition of a unit, including a nonbinding reservation
agreement, shall be held in escrow until defivered at settlement. Such escrow funds shall be
depos1ted in a separate account designated for this purpose which is federally insured and located
in Virginia; except where such deposits are being held by a real estate broker or atiorney licensed
under the laws of this Commonwealth such funds may be pIaced in that broker's or attorney's
regular escrow, account and need not be placed in a separate designated account. Such escrow -
funds shall not be subject to attachment by the creditors of either the purchaser or the declarant.

B. In lieu of escrowing deposits as proifided in subsection A, the declarant of a condominium
consisting of more than 50 units may:
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1. Obtain and maintain a corporate surety bond issued by a surety authorized to do business in
the Commonwealth, in the form and amount set forth below, or

2. Obtain and maintain an irrevocable letter of credit issued by a-financial institution whose
accounts are insured by the FDIC, in the form and amount set forth below.

The surety bond or letter of credit shall be maintained until (i) the granting of a deed to the unit,
(ii) the purchaser's default under a purchase contract for the unit entitling the declarant to retain
the deposit, or (jii) the refund of the deposit to the purchaser, whichever occurs first.

C. The surety bond shall be payable to the Commonwealth for the use and benefit of every
person protected under the provisions of this chapter. The declarant shall file the bond with the
Real-Hstate Board Common Interest Community Board. The surety bond may be either in the
form of an individual bond for each deposit accepted by the declarant or, if the total amount of
the deposits accepted by the declarant under this chapter exceeds $10,000, it may be in the form
of a blanket bond. If the bond is a blanket bond, the amount shall be as follows. If the amount of
such deposits is: ' . : | '

1. 875,000 or less, the blanket bond shall be $75,000;

2. More than $75,000 but less than $200,000, the blanket bond shall be $200,000;

3. $200,000 or more but less than $500,000, the blanket bond shall be $500,000;

4. $500,000 or more but less than $1,000,000, the blanket bond shall be $1,000,000; and

5. $1,000,000 or more, the blanket bond shall be 100 percent of the amount of such deposits.

D. The Istter of credit shall be payable -td the Commonwealth for use and benefit of ex_}ery person
protected under this chapter. The declarant shall file the letter of credit with the Real-Estate
Beard Common Interest Community Board. The letter of credit may be either in the form of an
individual letter of credit for each deposit accepted by the declarant or, if the total amount of the
deposits accepted by the declarant under this chapter exceeds $10,000, it may be in the form of a
blanket letter of credit. If the letter of credit is a blanket letter of credit, the amount shall be as
follows. If the amount of such deposits is: - '

1. $75,000 or less, the blanket letter of credit shall be $75,000;

2. More than $75,000 but less than $200,000, the blanket letter of cred_it shall be $200,000;

3. $200,000 or more but less than $500,000, the blanket letter of credit shall be $500,000;

4. $500,000 or more but_less than $1,000,000, the blanket letter of credit shall be $1,000,000;
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5. $1,000,000 or more, the blanket letter of credit shall be 100 percent of the amount of such
deposits. ' ' .

For the purposes. of determining the amount of any blanket letter of credit that a declarant

“maintains in any calendar year, the total amount of deposits considered held by the declarant
shall be determined as of May 31 in each calendar year and the amount of the letter of credit

shall be in !accordance_wlth_ the amount of deposits beld as of May 31.
§ 55-79.97. Resale by purchaser. .
A. In the event of any resaie of a condominium unit by a unit owner other than the declarant; and

subject to the pr0v151ons of subsection J and § 55-79.87 A, the: ‘unit owner shall disclose in the
contract that (i) the unit is located within a development, which is subject to.the. Condominium

~ Act, (ii) the Act requires the seller to obtain from the unit owners’ association a resale certificate

and provrde it to the purchaser (iii} the purchaser. may cancel the contract w1th111 three days after
receiving the resale certificate, (iv) the purchaser has a right to request an update of the resale -
certificate in accordance with subsection D, and (v) the right to receive the resale certificate and
the right to cancel the contract are waived conclusrvely if not exercised before settlement

B. If the contract does not contain the dlsclosure reqmred by subsectron A, the purchaser s sole
remedy is to cancel the contract prior to settlement. - :

C. The information contained in the resale certificate shall be current as of a date specified on the
resale certificate. The purchaser may cancel the contract (i) within three days after the date of the
contract, if the purchaser receives the resale certrﬁcate on or before the date that the purchaser
signs the contract; (ii) within three days after receiving the resale certificate if the resale
certificate is hand delivered or delivered by clectronic means and a receipt obtained; or (iii)
within six days after the postmark date if the resale certificate is sent to the purchaser by United
States mail. Notice of eancellatzon shall be. prowded to the unit owner or: hls agent by one of the
following methods

a. Hand delivery;

b United States mail, postage prepa1d provided the sender retains sufficient proof of marimg,
which may be either a United States postal certificate of rnarlmg or a certificate of service
prepared by the sender confirming such matling;

¢. Electronic means provided the sender retains sufficient proof of the electronic delivery, which
may be an electronic receipt of delivery, a confirmation that the notice was sent by facsimile, or
a certificate of service prepared by the sender confirming the electronic dehvery, or

d. Overnight dellvery using a commercial service or the United States Postal Service.

In the event of a dispute, the sender shall have the burden to demonstrate delivery of the notice

of cancellation. Such cancellation shall be without penalty, and the unit owner shall cause any
deposit to be returned promptly to the purchaser. The unit owners' association may also send the
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resale certificate by electronic means uinless either the seller or the purchaser requests a paper

‘certificate.

A resale certificate shall include the following:

1. An appropriate statement pursuant to subsection H of § 55-79.84 which need not be notarized
and, if applicable, an appropriate statement pursuant to § 55-79.85;

2. A statement of any expenditure of funds approved by the unit owners' association or the _
executive organ which shall require an assessment in addition to the regular assessment during
the current or the immediately succeeding fiscal year;

3. A statement, including the amount, of all assessments and any other fees or charges currently -
imposed by the unit owners' association and associated with the purchase, disposition and
maintenance of the condominium unit and the use of the common elements, and the statis of the
account; ' : :

4. A statement whether there is any other entity or facility to which the unit owner may be liable
for fees or other charges;

5. The current reserve study report or a summary thereof, a staternent of the status aﬁd amount of
any reserve or replacement fund and any portion of the fund designated for any specified project
by the executive organ; ' .

6. A copy of the unit owners' association's current budget or a summary thereof prepared by the
unit owners' association and a copy of the statement of its financial condition for the last fiscal
year for which a statement is available, including a statement of the balance due of any
outstanding loans of the nnit owners' association; ' ' '

7. A statement of the nature and status of any pending suits or unpaid judgments to which the
unit owners' association is a party which either could or would have a material impact on the
association or the unit owners or which relates to the unit being purchased;

8. A statement setting forth what insurance coverage is provided for all unit owners by the unit
o“m'ers' association, including any fidelity bond maintained by the unit owners' association, and
what additional insurance coverage would normally be secured by ¢ach individual unit owner;

9. A statement that any improvements or alterations made to the unit, or the limited common
elements assigned thereto, by the prior unit owner are not ini violation of the condominium
instruments; ' ‘

10. A copy of the current bylaws, rules and regulations and architectural guidelines adopted by
the unit owners' association and the amendments thereto; ' '
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11. A statement of whether the condominium or any portton thereof is located within a
development subject to the Property Owners' Association Act (§ 55-508 et seq.) of Chapter 26 of
this title;

12. A copy of the notice gwen to the unit owner by the unit owners' assoma‘mon of any current or

: pendzng rule or archltectural violation;

13. Certification, if applicable, that the assomatlon has filed Wlth the Re&l—Esta%e—Beafé C'ommon
Interest Community Board the annual report requlred by § 55-79.93: 1; which certification shall
indicate the filing number assigned by the ReaJ—Estate—Beafé Common Interest Commumly
Board and the expiration date of such filing;

14. A statement of any 11m1tat10n on the nu:rnber of persons who may occupy aunitasa
dwellmg, and :

15. A statement setting forth any restricﬁon_s, limitation or prohibition on the right of a unit
owner to display the flag of the United States, including, but not limited to reasonable
restrictions, asto the size, time, place, and manner of placement or display. of such flag.

Failure to receive copies of such documents shall not excuse any failure to cemply with the
prov1s;01ls thereof.

The resalé certificate, once received by the owner from the unit owners' association, shall be
delivered by the owner to the purchaser. The unit owners' association shall have no obligation to
deliver the resale certificate to the purchaser of the unit. The resale certificate shall not, 1n and of
itself, be deemed a security Wlthm the meaning of § 13.1 -501.

D. The purchaser may submit a copy of the contract to the unit owners' association with a request
for assurance that statements previously furnished pursuant to. subsection C remain materially
unchanged, or, if there have been material changes, a statement specifying such changes. The
purchaser shall be prov1ded with such assurances or such statement within ten days of the receipt
of such request by the unit owners' association. The purchaser may be required to pay the same
fee charged a unit owner for the resale certificate, if any. Any fee shall reflect the actual cost
incurred by the unit owners' association in providing the assurances, but shall not exceed $0.10
per page in copying costs or a total of $50 for all costs ineurred in updating the resale certificate.
The unit owners' associafion may also.collect from the purchaser. the actual costs mcuned of any
mailing or delivery requested by the purchaser pursuant to this subscction. In no évent, however,
shall the unit owners' association require reimbursement of any costs not expressly authorized in
this subsection. Nor shall the unit owners' association charge any other fee for the preparation or
issuance of such resale certificate or making such certificate available by electronic means
except as expressly provided in this subsection.

E. In the absence of a written agreement to the contrary, the failure of the unit owners’
association to provide the statement required by subsection D or the disclosure by such statement
that there have been one or more material changes shall render the purchase contract void at the
option of the purchaser.
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F. The unit owners' association shall furnish the resale certificate upon the written request of any
unit owner within 14 days of the receipt of such request. Except as provided in this subsection,
payment Payment of the actual costs of preparing the resale certificate may be required of the
unit owner requesting it-as a prerequisite to its issuance, but the total fee shall not exceed $0.10
per page in copying costs or a total of $100, including and not in addition to, any fee charged
pursuant to subsection H of § 55-79.84 and § 55-79.85, for all costs incurred in preparing the
resale certificate. However, the unit owners' association may: '

1. Upon mutual agreement with the seller, collect for actual costs incurred, in addition to any fee
charged pursuant'to this subsection: ' ' '

a. A-rush fee, not to exceed $25, for furnishing the resale certificate within three business days
from the actual receipt of the request; e :

b. The actual cost of any mailing or delivery requested by the seller pursuant to this subsection;

¢. Any actual cost iricurred at the request and with the consent of the purchaser; and

2. Collect a reasonable fee for preparing the resale certificate, mot to exceed $325, if (i) the
amount of the fee () reflects actual cost of the unit owners’ association, (1) the amount of the fee
is established expressly set forth in the contract between the unit owners' association and any
managing-agent common inlerest. community manager, and (iii) the amount of the fee is disclosed
on the unit owners' association's website or the website of its managing-agent common interest
community manager. Neither the unit owners' association nor its management-agent common
interest community manager, if any, shall require payment of such fee as a prerequisite to the
issuance of such resale certificate eash-er-certified funds unless the unit owner is delinquent in
any payments due to the unit owners' association in excess of 30 days or if a check of the imnit
owner made payable to the unit owners' association was returned for insufficient funds within the
last six months. In no event, however, shall the unit owners' association require reimbursement
of any costs not expressly authorized in this subsection. Nor shall the unit owners' association
charge any other fee for the preparation or issuance of such resale certificate or making such
certificate available by electronic means except as expressly provided in this subsection.’

Except to the extent that the condominium instruments provide otherwise, any unit owners'
association authorized to charge a fee for the furnishing of a resale certificate pursuant to this
subsection shall promptly pay the fee to the managing-agent COmmon interest community
manager where the managing agent common interest community manager fumnishes the resale
certificate and shall assess the fee against the unit for which the certificate was prepared. The fee
shall be treated as an assessment against the unit owner's condominium unit for the purposes of §

+ 55-79.84. The purchaser shall not'bé responsible for payment of the fee. The maximum

allowable amount of such fee shall adjust annually based on the annual increases in the United
States Average Consumer Price Index for all items, all urban consumers (CPI-U), as -published
by the Bureau of Labor Statistics of the U. S. Department of Labor. '
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G. When a resale certificate has been issued as required by this section, the unit owners’
association shall, as to the purchaser, be bound by the statements set forth therein as to the status
of the assessment account and the status of the unit with respect to.any violation of the
condominium mstruments as of the date of the resale certrﬂcate unless the purchaser had actual
knowledge that the contents 'of the resale certificate were in error. -

H. If the unit owners' assoelatlon has been requested to furnish the resale eertrﬁeate required by
this section and has been paid the appropriate fee, its failure to provide the resale certificate in
substantially the form provided herein within fourteen days from the actual receipt of the request
by.an officer, director or agent of the unit owners’ association shall be deemed a waiver of any

claim for delinquent assessments or of any violation of the cendormmum instruments, Tules and

regulatrons or architectural gurdehnes existing as of the date.of the request with réspect tothe
subject unit. The unit owners' association shall be liable to the seller in an amount equal to the -
actual damages sustained by the seller in an amount not to exceed $500. The purchaser shall -
nevertheless be obligated to abide by the condominium instriments, rules and regulations, -and
architectural gmdelmes of the unit owners' association as to all matters arising after the date of .
the settlement of the sale. The settlement agent, as defined in §6.1-2.20, when transmlttmg funds
to a unit owners' association or othemrlse upon request, shall, prevrde the unit owners' association
with (i) the name of the seller, (ii) the name and address of the. purchaser (iii) the address of the
subject property, (iv) the date of settlement, -and (v) a brief explanation of the: appheatlon of any
funds transmitted. Provrdmg a cepy ‘of the HUD 1 settlement statement tmless otherwrse
prohrbrted shall satlsfy these requuements L

I Sub_}eet: to, the prov1srons of § 55- 79 87 but notwrthstandlng any other provrsmns of thls
chapter the provisions and: reqmrements of this section shall apply to any such resale of a
condummum it _reated under the prevrsmns of the Horrzontai Property . Act (§ 55-79.1 et

seq; )

1. 'Ifhe resale 'eertiﬁe-ate required by thrs eeetr'oxr nee:d not be Qrov'i_ded in the case ef
1.'Aj_dispesiti0n of a unit by gift; o N

2.A dispcjs_itien of a unlt pursuant to court order if the com‘zt. S0 directs; or

3. A disposition of a unit by foreclosure or deed in lieu of foreclesure.

K. In any transaction in which a resale certlﬁcate is required and a trustee acts as the seller in the
sale or resale of a unit, the trustee shall obtain the resale certificate from the unit owners'

association and provrde the resale certificate to the purehaser

§ 55-79.98. General powers and duties of the Pceﬁ—Esta%e—Beafd Common Interest Commumty
Board.

(a) The agency shall prescribe reasonable rules which shall be adopted, amended or repealed in

compliance with law applicable to the administrative procedure of agencies of government. The
rules shall include but not be limited to provisions for advertising standards to assure full and fair
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disclosure; provisions for operating procedures; and other rules as are necessary and proper to
accomplish the purpose of this chapter. '

(b) The agency by rule or by an order, after reasonable notice and hearing, may require the filing
of advertising material relating to condominiums prior to its distribution. '

(¢) If it appears that a person has engaged or is about to engage in an act or practice constituting

‘a violation of a provision of this chapter, or a rule or order hereunder, the agency, with or

without prior administrative proceedings may bring an action in the circuit court of the city or

- county in which any portion of the condominium is Jocated to enjoin the acts or practices and to

enforce compliance with this chapter or any rule or order hereunder. Upon proper showing, ‘
injunctive relief of temporary restraining orders shall be granted. The agency is not required to
post.a bond in any court proceedings or prove that any other adequate remedy at law exists.

(c1) With respect to any lawful process served upen the agency puisuant to the appoin&nent
made in accordance with subdivision A 1 of § 53-79.89, the agency shall forthwith cause the
same to be sent by registered or certified mail to any of the principals, officers, directors,
partners, or trustees of the declarant listed in the application for registration at the last address
listed in such application or any annual report.

(d) The agency may intervene in any suit involving the declarant. Tn any suit by or against a
declarant involving a condominium, the declarant shall prompily furnish the agency notice of the
suit and copies of all pleadings.

{(¢) The agency may:

(1) Accept registrations filed in other states or with the federal government;

(2) Contract with similar agencies in this Commonwealth or other jurisdictions to perform
investigative functions; _' '

(3) Accept grants in aid from any governmental source.

(f) The agency shall cooperate with similar agencies in other jurisdictions to establish uniform
tiling procedures and forms, uniform public offering statements, advertising standards, rules and
common administrative practices. '

§ 55-362. Definitions.

When used in this chapter, or in a time-share instrument, unless the context requires a different
meaning: '

"Additional Jand" has the meaning ascribed to it in subsection C of § 55-367:

"Alternative purchase” means anything valued in excess of $100 which is offered to a potential
purchaser by the developer during the developer's sales presentation and which is purchased by
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such potential purchaser for more than $100, even though the purchaser did not purchase a time-
share. An alternative purchase is not a time-share. A membership camping contract as defined in
§ 59.1-313 is not an alternative purchase. An alternative purchase shall be registered with the
Board unless it is otherwise registered as a travel service under the Virginia Travel Club Act (§
59-445 et seq.), and shall include, without Ilmltatlon vacation packages (howsoever '
denominated) and exit programs (howsoever denominated);

"Association"-means the assc)ciation orga:njzed. under the prOvisions of § 55-368;

"Board" means the Real-Estate-Beard Common Interest Community Board an agency Wlthm the
meamng of the Adnnmstratlve Process Act (§ 2. 2—4000 et seq) '

“"Board of directors" means an executive and’ ad1n1n1strat1ve entity, by whatever name

denominated, des1gnated in a time-share estate project instrument as the governing body of the
tlme-share estate owners' assoc1at10n

"Common clements" means the real estate, 1mprovements thereon and the personalty situate
within the’ time-share pro;ect that are subject to the time-share program‘ “Common elements"
shall not include the units and the time-shares;

"Consumer documents" means the aggregate of the following documents: the reverter deed, note
and the: deed of trust A consumer document shall be deemed one of the consumer documents;

"Contract," "sales contract," “purchase contract,” "contract of purchase" or "contract to purchase"
shall be interchangeable throughout this chaptar and shall mean any legally binding instrument
executed by the developer and a purchaser whereby the developer is obligated to sell and the
purchaser is obligated to purchase either a time-share and its incidental benefits or an alternatwe
purchase registered under this chapter;

"Conversion time-share project” means a real estate improvement, which prior to the disposition
of any time-share, was wholly or partially occupied by persons as their permanent residence or
on a transient pay-as-you-go basis other than those who have contracted for the purchase of a
time-share and those who occupy with the consent of such purchasers;

"Deed" means the instrument by which title to a time-share e’staté_ is transferred from one person
to another person; '

"Deed of trust" means the instrument conveying the time-share estate that is given as security for
the payment of the note;

"Default” means either a failure to have made any payment in full and on time or a violation of
performance obligation required by a consumer document for a period of no less than 60 days;

"Developer” means any person or group of persons acﬁng in concert who (i} offers to dispése of
a time-share or its or their interest in a time-share unit for which there has not been a prevmus
dlsposmon or (i) applies for registration of the time-share program
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"Developer control period" has the meaning ascribed to it in § 55-369;

"Development right” means any right reserved by the developer to create additional units which
may be dedicated to the time-share program;

"Dispose” or "disposition" means a transfer of a legal or equitable interest in a time-share, other
than a transfer or release of security for a debt; '

"Exchange agent" or "exchange company" means a person or persons who exchange or offer to
exchange time-shares in an exchange program with other time-shares; -

"Exchange program" means any opportunity or procedure for the assignment or exchange of
time-shares among owners in other time-share programs as evidenced by a past or present
written agreement executed between an exchange company and the developer or the time-share
estate association; however, an "exchange program" shall not be either an incidental benefit or an
opportunity or procedure whereby a time-share owner can exchange his time-share for another
time-share within either the same time-share or another time-share project owned in part by the
developer; ' ' '

"Guest" means a person who is on the project, additional land or development at the request of
an owner, developer, association or managing agent, or a person otherwise legally entitled to be
thereon. A guest includes, without limitation, family members of owners, time-share exchange
participants, merchants, purveyors, vendors and employees thereof, and of the developer and
association. ' '

"Incidental benefit" means anything valued in excess of $100 provided by the developer that is
acquired by a'purchaser upon acquisition of a time-share and includes without limitation
exchange rights, travel insurance, bonus weeks, upgrade entitlements, travel coupons, referral
awards, and golf and tennis packages. An incidental benefit is not a time-share or an exchange
program. An incidental benefit shall riot be registered with the Board;

"Inherent risks of project activity" mean those dangers or conditions that are an integral part of a
project activity, including certain hazards, such as surface and subsurface conditions; natural
conditions of land, vegetation, and waters; the behavior of wild or domestic animals; and
ordinary dangers of structures or equipment ordinarily used in association or time-share
operations. Inberent risks of project activity also include the potential of a participant to act in a
negligent manner that may contribute to injury to the participant or others, including failing to .
follow instructions given by the project professional or failing to exercise reasonable caution
while engaging in the project activity. ' '

"Lien holder" means either a person who holds an interest in an encumbrance that is not released
of record as to a purchaser or such person's successor in interest who acquires title to the time-
share project at foreclosure or by deed in lieu of foreclosure, or other instrument however
denominated;
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"Managing agent” means a person who undertakes the dutics, responsibilities, and obligations of
the management of a time-share project;

"Managing entity" means the managing agent or, if there is no managing agent, the tirrre-share
owners' association in a time-share estate projec’t'and the 'develo'per in a time-share use project;

"Material change means a change in any mformatron or document drsclosed inor attached to the
public offering statement which renders inaccurate, incomplete or mlsleadmg any information or
document in such a way as to affect substantlally a purchaser s rights or obligations, but shall not
include a change (1) inthe reaI estate tax assessment or tate, utrhty charges or deposrts

‘maintenance fees, assocratlon dues, assessments, special asséssments or any recurrmg time-share

expense item provided the change is made known (a} immediately to the prospective purchaser.
by a written addendum in'the pubhc offerlng statement and (b) to the Board by filing with the
developer S annual report c0p1es of the updated changes occurrmg over the unmedlately

share pro;ect in accordance wrth the t1rne~share mstrument (m) resultmg from ¢ new updated or
amended’ mformatlorr contamed in the armual report prcpared and drstrrbuted pursuant to §, 55~
370.15(iv) correcting spelling, grammar, omrssrons or other similar ¢ errors not affecting the
substance of the public offering statement; or (v) oceurring in the issuance of an exehange "
company's updated annual report or. disclosure document, provrded upon its receipt by the
deveIOper i shall be drstrlbuted in’ lreu of all others in order to satlsfy § 55-374

"Note™ mea:ns the mstrurnent that evrdences the debt occasroned by the deferred purchase ofa
time-share;

"Offering” or "offer” means any act to sell, selicit, induce, or advertlse which originates in this
Commonwealth whether by radio, telewsron telephone, newspaper magazme or mall whereby
a person 1s g1ven an opportunlty to'acquire a tlme share

"Participant” means any person other than a pro;ect professronal who engages ina pro_}ect
activity.

"Person” means one or more natural persons, corporations, partnerships, associations, trustees of
a trust, limited liability- compames other entities, or any combmatlon thereof capable of holding
title to real prop_erty_,_

"Possibility of reverter" means a provision ‘contained in a reverter deed whereby the time-share
estate automatically reverts or transfers back to. the developer upon satisfaction of the '
requirements imposed by § 55- 376.1;

"Product” means each time-share and its incidental benefits and all alternative purchases that are
reglstered with the Board pursuant to this chapter;

"Project” means the same as the term "time-share project";
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"Project activity" means any activity carried out or conducted on a common element, within a
time-share unit or elsewhere in the project, additional land or development, that allows owners,
their guests, and members of the general public to view, observe, participate or enjoy activities,
including swimming pools, spas, sporting venues, and cultural, historical or harvest-your-own:
activities, other amenities and events, or natural activities and attractions for recreational,
entertainment, educational or social purposes. An activity is a project activity whether or not the
participant paid to participate in the activity. :

"Project instrument” means any recorded documents, by whatever name denominated, which
create the time-share project and program and which may contain restrictions or covena.nts
regulating the use, occupancy, or disposition of time-shares in a project;

"Pro;ect professional" means any person WhO 1s:engaged in the business of providing one or
more project activities, whether or not for compensation. For the purposes of this definition, the
developer, association, and managlng entity shall each be deemed a project professmnal

"Publjc offermg statement" means the statement required by § 55-374;

"Purchaser” means any person other than a developer or lender Who OWNS Of acquires a product
or who otherwise enters into a contract for the purchase of a product;

"Reverter deed” means the deed from developer to a graniee that contains a possibility of
reverter; :

"Sales person” means a person who sells or offers to sell time-share interests in a time-share
program;

"Situs" means the place outside the Commonwealth where a developer's time- share project is
Iocated

"Sltus Time-Share Act" means the Act, howsoever denominated, that regulates the offering,
disposition, and sale of time-shares applicabie to the property outside the Commonwealth where

the time-share project is located;

"Time-share" means either a time-share estate or a time—share use plus its incidental benefits;

- "Time-share estate” means a right to occupy a unit or any of several units during five or more

separated time periods over a period of at least five years, mcludmg renewal options, coupled
with a frechold estate or an estate for years in a time-share projector a specified portion thereof}

- "Time-share estate occupancy expense” has the meaning ascribed to it in § 55-369;

"Time- share estate subject to reverter" means a time-share estate (i) entitling the holder thereof
to occupy units not more than four weeks in any one ycar period; and (ii) for which the down
payment is not more than 20 percent of the total purchase price of the time-share estate;
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"Time-share expense" means (i) expenditures, fees, charges, or habilities incurred with respect to
the operation, maintenance, administration or insuring of the time-shares, units, and common-
clements comprising the entire time-share project, whether or notincurred for the repair, . .
renovation, up gradc,reﬁlrbishing' or capital improvcmcn-ts_;-;and (i_i)‘ any allocations of rcscrvcs;

"Time-share instrumient” means any document however denommated -which. creates the time-.
share pro;cct ‘and program, and which may contain restrictions or. covenants. regula,ung the use,
occupancy, or disposition of time-shares in a project;

"Tlme-sharc owncr or "owner" means a person who is an owncr or co-owncr of a t1me—share
other than as security for an obhgauon - - : -

"Time-share program” or "program” means any. arrangcmcnt of time-shares in.one or more time-
share projects whereby the use, occupancy, or possession of real property has been made subject -
to eithera time-share estate or time-share use in which such use, occupancy, or possession.
circulates among owners of the time-shares accordmg to a fixed or ﬂoatmg time schedule on a
perrodxc basis occurring over any pcnod of time. in excess of five years; .

"Time-share project” means all of the real property subject to a time-share prcgram created by
the execution of a tnne—sharc mstrumcnt : ,

"Time-share use" means a right to occupy a time-share unit or any of several time-share units
during five or more separated time periods over a period of at least five years, including renewal
options, not coupled with a freehold estate or an estate for years in a time-share project or a
specified portion thereof. "Time-share use" shall not mean a r1ght to use which is subject to a
first-come, first-served, space- -available basis as might exist in a country club motel, hotel,
health spa, campground or membcrshrp or resort facility;

"Time-share unit" or umt" means the real property or real property 1mprovement in a project
which is divided into time-shares and designated for separate occupancy and use.

§ 5_5-3_62..1 . Administrative agency.

This chapter shall be administered by the Real Estate Board Common Interest Community Board,
which is herein called the "Board." : .

55-374.2. Exchange programs.

A. Any exchange company which offers an exchange program in the Commonwealth shall
prepare and register with the Board a disclosure documcnt including, but not limited to, the
following: '

1. The name and address of the exchange company;

2. The names and addresses of the top three officers, alt directors, and if the exchange company
is privately held, all sharcholders ownmg five percent or more interest in the exchange company;
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3. Whether the exchange company or any of its officers or directors has any legal or beneficial
interest in any developer or managing agent for any time-share program participating in the
exchange program and, if so, the name and location of the time- -share project and the nature. of
the interest; .

4. Unless the exchange company is also the deveioper or an affiliate, a statement that the
purchaser s contract with the exchange corpany is a contract separate and distinct from the sales
contract;

S. Whether the purchaser's participation in the exchange program is dependent upon the
continued affiliation of the trme-share project with the exchange program;

6. Whether the purchaser's. membership or participation, or both, in the exchange program 18
voluntary or mandatory;

7. A complete and accurate description of the terms and conditions of the purc.haser's- contractual
relationship with the exchange company and the procedure by which changes in the terms and
conditions of the exchange contract may be made;

8. A complete and accurate description of the procedure to qualify for and effectuate exchanges;

9. A complete and accurate description of all limitations, restrictions, or priorities employed in
the operation of the exchange program including; but not limited to, limitations on exchariges
based on seasonality, unit size, or levels of occupancy, expressed in boldfaced type, and, in the
event that such limitations, restrictions, or pr10r1tles are not uniformly applied by the exchange
program, a clear description of the manner in which they are applied; '

10. Whether exchanges are arranged on a space available basis and whether any guarantees of
fulfillment of specific requests for exchanges are made by the exchange program;

11. Whether and under what circumstances an owner, in dealing with the exchange company,
may lose the use of occupancy of his time-share in any properly applied for exchange, without
being provided with substrtute accommodations by the exchange company;

12. The fees or range of fees for parhc:lpatron by owners in the exchange program, a statement of
whether any such fees may be altered by the exchange company, and the circumstances under

which alterations may be made;

13. The name and address of the site of each time-share property, accommodatlon or facility
participating in the exchange pro grarn

14. The number of units in ¢ach property participating in the exchange program which are

available for occupancy and which quahfy for participation in the exchange program, expressed

within the following numerical groupings: 1-5, 6-10, 11-20, 21-50, and 51 and over;
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15. The number of owners with respect to each time-share program or other property who are
eligible to participate in the exchange program, expressed within the following numerical
groupings: 1-100, 101-249, 250-499, 500-999, and 1,000 and over, and a statement, of the criteria
used to determine those owners currently eligible to participate in the exchange program;

16. The disposition made by the exchange company of time-shares deposited with the exchange
program by owners eligible to participate in the exchange program and not used by the: exchange
company in effecting exchanges;

17. The following information, which, except as provided in subsection B of this section; shall be

independently audited by a certified public accountant or accounting firm in accordance with the

standards of thie Accounting Standards Board of the American Institute of Certified Public

Accountants.and reported for each year no fater than July 1 of the succeeding year begmnlng no
later than July 1,1985:

a, The nﬁmber of owners enrolled in the exchange program. Such numbers. shall disclose the
relatlonshlp between the exchange company and owners as bemg either fee paymg or gratmtous
in nature; : R _

b. The number of time-share properties, accommodations or facilities eligible to-participate in the -

exchange program;

c. The percentage of confirmed exchanges, which shall be the number of exchanges confirmed
by the exchange company divided by the number of exchanges properly applied for, together
with a complete and accurate statement of the criteria used to determine Whether an exchange
request was properly applied for; :

d. The number of time-shares for-which the exchange company has an outstanding obligation to
provide an exchange to an owner who relinquished a time-share during the year in exchange for
a time-share in any future year; '

e. Thé number of exﬁhanggs confirmed by the exchange company during the Srear;

18. A statement in boldfaced type to the effect that the percentage described in subdivision 17 ¢
of this subsection is a summary of the exchange requests entered with the exchange company in
the period reperted and that the percentage does not indicate a purchaser's or owner's-
probabilities of being confirmed to any specific choice or range of choices, since availability at
individual locations may vary.

B. The information required by subsection A shall be accurate as of a date which is no more than
thirty days prior to the date on which the information is delivered to the purchaser, except that
the information required by subsection A, subdivisions 2, 12, 13, 14, 15 and 16 shall be accurate

~as of December 31 of the preceding year if the information is delivered between July 1 and

December 31 of any year; information delivered between January 1 and June 30 of any year shall
be accurate as of December 31 of the year prior to the preceding year. At no time shall such
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information be accurate as of a date which is more than eighteen months prior to the date of
delivery. All references in this section to the word "year" shall mean calendar year. '

C. In the event an exchange company offers an exchange program directly to the purchaser, the

‘exchange company shall deliver to such purchaser, simultaneously with such offering and prior

to the execution of any contract between the purchaser and the exchange company, the -
information set forth in subsection A, above. The requirements of this subsection shall not apply
to any refiewal of a contract between a purchaser and an exchange company. '

D. Each exchange company must include the statement set forth in subdivision 18 of subsection
A on all promotional brochures, pamphlets, advertisements, or other materials dissemindted by
the exchange company which also contain the percentage of confirmed exchanges described in
subdivision 17 ¢ of subsection A. ) S '

E. An exchange company shall, on or before July 1 of each year, file with the Board and the
association for the time-share program in which the time-shares are offered or disposed, the
information required by this section with respect to the preceding year, If the Board determines
that any of the information supplied fails to meet the requirements of this section, the Board may
undertake enforcement action against the exchange company in accordance with the provisions
of Article 6 (§ 55-396 et seq.) of this chapter. No developer shall have any liability arising out of
the use, delivery or publication by the developer of wiitten information provided to it by the
exchange company pursuant to this section. Except for written information provided to the - -
developer by the exchange company, no exchange company shall have any liability with respect
to (i) any representation made by the developer relating to the exchange program or exchange
company, or (ii) the use, delivery or publication by thé developer of any information relating to
the exchange program or exchange company. The failure of the exchange company to observe
the requirements of this section, or the use by it of any unfair or deceptive act or practice in
connection with the operation of the exchange program, shall be a violation of this section.

F. The Board may establish by regulation reasonable fees for registration of the exchange

-company disclosure document. All fees shall be remitted by the Board to the Treasurer of the

Commonwealth, and shall be placed to the credit of the speeial-fund-ofthe Real Estate Board

Common Interest Community Management Information Fund established pﬁfsuaﬁt to § 55-529, _
§ 55-375. Escrow of deposits.

A. Any deposit made in connection with the purchase or reservation of a product shall be held in
escrow. All cash deposits shall be held in a separate bank account labeled and designated solely -
for that purpose. ' '

Such escrow account shall be insured by an instrumentality of the federal govemnment and
located in Virginia. All deposits shall be held in escrow until (i) delivered to the developer upon
expiration of the purchaser's cancellation period provided the purchaser's right of cancellation
has not been exercised, (ii) delivered to the developer because of the purchaser's default under a
contract to purchase a time-share, or (iii) refunded to the purchaser, Failure to establish escrow
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accounts or to make the deposits as required by this section is prima facie evidence. of wiliful
violation of this section.

B. The developer shall disclose in the contract or in the public offering that the deposit may not
be held in escrow after expiration of the cancellation period and that such deposr[ is not protected
as an escrow after expiration of the cancellatron period. This dlsclosure shafl include a statement
of whether or not the developer reserves the option to sell or assign any promissory note given
by a purchaser to another entity, whether or not such ent1ty is affiliated with the developer Both
disclosures shall appear in boldfaced type of a minimum size of ten points.

C. There shall be filed with the Rea}—Es%a%e-Beafé C'ommon Interest Communzty Boam’ a bond,
letter of credit, or cash for the purpose of protecting all deposﬁs escrowed pursvant to subsectlon
A, in favor of the tlme—share purchasers. The bond, letter of credlt, or cash shall be in an amount:
equal to the total of the deposits in escrow at any given time or $25, 000, whichever is greater.
Such bond, letter of credit, or cash shall be maintained for so long as the developer offers time- .
shares in'the pro;ect The bond shall be Wlth a surety eompany authorlzed todo busmess n -
Vlrgmra ' -

'§‘5’5;392“1 Fﬂaigﬁfee. a

The Board may-: by regulatron estabhsh reasonable fees for regrstrauon Unt11 such regulatlons are
adopted by the Board, the fee shall be in an amount equal to-$1 per time-share, except that the
initial appllcatlon fee shall not be léss than $500 nor tore than $1,500, and the fee for any
apphcat;ton for: reglstratlon of addreonal units shall be not less than $200 All fees: shall be
remitted by the, Board to the Treasurer of the Commonwealth and shall be placed to the credit of
the specral fund of jthe Real—Eﬁta%e—Beafé Common Interesr C ommumty Managemenf Infomatmn
Fund estabhshed pursuant to § 55-529. ;

§ 55-4.84. Resales of e.ooperative interests.

A, Exeept mn the case of a sale where dehvery of a public offering statement is requrred ‘or unless
exempt under subsectxon B of§ 55-476,a proprietary lessee shall furnish to a purchaser before
execution of any contract for sale of a coeperative interest, or otherwise before conveyance, a
copy of the declaration, the bylaws, the rules or regulations of the association and a certificate
containing:

1. A statement disclosing the effect on the proposed disposition of any right of first refusal or
other restraint on the free alienability of the cooperative interest;

2. A statement setting forth the amount of the monthly common expense assessment and any
unpaid common expense or special assessment currenﬂy due and payable from the selling’

proprietary lessee;

3. A statement of any_other fees payable by proprietary leSSees;
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4. A statement of any capital expendltures antxolpated by the association for the current and next
two Sueceedmg fiscal years;

5. The current reserve study report or a summary thercof and a statement of the status and
amount of any reserve or replacement fund and of any portions of those Teserves demgnated by
the assoc;1at10n for any speo1ﬁed projects;

6. The most recent regularly prepared balance sheet and income and expense statement, if any, of
the association, including the amount of any debt owed by the association or to be assumed by
the association, inclusive of principal and. any accrued interest, loan fees and other smular
charges;

7. The current operating budget of the association;

8. A statement of any unsatisfied judgments against the association and the status of any pending
suits in which the assoc1at10n is a-defendant; :

9. A statement describing any insurance coverage provided for the benefit of proprietary lessees;

10. A statement as to whether the executive board has knowledge that any alterations or
1mprovements to the unit or to the limited common ¢lements assigned thereto violate any
prov1sxon of the deelaratlon

11LA statement as to whether the executive board has knowledge of any violations of the health
or building codes with respect to the unit, the limited common elements asmgned thereto orany
other portion of the cooperative;

12. A statement of the remaining term of any leasehold estate affecting the cooperative and the
prov1s1ons governing any extension or renewal thereof;

13. Except where no public offering statement was prepared, a statement that the pubhc offermg
statement and any amendrments thereto-are records of the association available for inspection by
the purchaser

14. An accountant's statement, if any was prepared, as to the deductibility for federal income
taxes purposes by the proprietary lessee of real estate taxes and interest pald by the association;

15. A statement of any restrictions in the declaration affecting the amount that may be received
by a proprietary lessee upon sale, condemmation or loss to the unit or the coopera‘ﬂve on
termnation of the cooperative; and

16. Certification, if applicable, that the proprietary lessees' association has filed with the Real
Estate Board Common Interest Community Board the annual report required by § 55-504.1;

which certification shall indicate the filing number assigned by the Real Estate-Bouard Common
Interest Community Board and the expiration date of such filing.
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B. The association, within. 10 days after a request by a proprietary lessee, shall furnish a
certificate containing the information necessary to enable the proprietary lessee to comply. with
this section. A proprietary lessee providing a certificate pursuant to subsection A is not liable to
the purchaser for any erroneous. mformatlon pr0v1ded by the association and- mcluded mthe
certlﬁcate :

C.A purchaser is not liable for any unpaid assessment or fee greater than the amiount set forth in
the certificate prepared by the association. A proprietary lessee is not hable toa purchaser for the
failure or delay of the association to provide the certificate in.a timely manner, but the: purchase
contract is voxdable by the purchaser until the-certificate has been provided and: for five days :
thereafier or until conveyance, whichever first oceurs.

§ 55-487. Conversion buildings.

A.'A declarant of a.cooperative containing conversion buildings shall give each of the tenants of
a conversion building formal notice of the conversion at the time the cooperative is registered by
the agency. This notice shall advise each tenant of (i) the offering price of the cooperative
interests for the unit he occupies, (ii) the proj jected common expense assessments against that
cooperatlve interest for at least the first year of the cooperative's operation, (iii) any relocation
services, public or private, of which the declarant is aware, (iv) any measure taken or to be taken
by the declarant to reduce the incidence of tenant dislocation, and (v).the details of the relocation.
plan, if any is: prov1ded by the declarant, to assist tenants in relocating. No tenant or. subtenant
may be required to vacate upon less than 120 days' notice, except by reason of nonpayment of
rent, waste or conduct that disturbs other tenants’ peaceful enjoyment-of the premises, and the
terms of the tenancy may. not be altered during that period: Until the expiration of the 120-day
period, the declarant shall have no right of access to the unit except as provided herein and in
subsection A of § 55-248.18 and except that, upon 45 days' written notice to the tenant, the
declarant may enter the unit in order to make additional repairs, decorations, alterations or
improvements, prov1ded (i) the making of the same does not constifute an actual or constructive
eviction of the tenant; and (ii) such entry is made elther with the consent of the tenant or only at
times when the tepant is absent from the ‘unit. Failure to give notice as required by this section is
a defense to an action for possession. The declarant shall also provide general notice to the
tenants of the cooperativé or proposed cooperative at the time of application to the agency, in
addition to the formal notice required by this subsection.

B. For sixty days after delivery or mailing of the formal notice descnbed in subsection A the
person requlred to glve the notice shall offer to convey the cooperative interest for each unit or
proposed unit occupied.for residential use to the tenant who leases the unit associated with that
cooperative interest. A specific statement of the purchase price and the amount of any initial or
special cooperative fee due from the purchaser on or before settlement of the purchase contract
and the basis of such fee shall be given to the tenant. If a tenant fails to purchase the cooperative
interest during that 60-day period, the offeror may not offer to dispose of an interest in that
cooperative interest during the following 180 days at a price or on terms more favorable to the .
offeree than the pnce or terms offered to the tenant. This subsection does not apply to any
cooperative interest in a conversion building if the unit which is part of that cooperative interest

Draft 11/6/2007




1560
1561

1562
1563
. 1564
1565
1566

1567
1568
1569
1570
1571

1572
1573
1574
1575

1576

1577

1578
1579
1580
1581
1582
1583
1584
1585
1586

1587
1588
1589
1590
1591
1592

1593
1594
1595

1596
1597

will be restricted exclusively to nonresidential use or the boundaries of the converted unit do not
substantially conform to the dimensions of the residential unit before conversion.

C. If a seller, in violation of subsection B, conveys a cooperative interest to a purchaser for value
who has no knowledge of the violation, that conveyance extinguishes any right a tenant may
have under subsection B to purchase that cooperative interest if the deed states that the seller has
complied with subsection B, but does not affect the right of a tenant to recover damages from the
seller for a violation of subsection B.

D. If a notice of conversion specifies a date by which a unit or proposed unit must be vacated,
and otherwise complies with the provisions of §§ 55-248.6 and 55-248.13, the notice also
constitutes a notice to vacate as specified by §§ 55-222, 55-248.6 and 55-248.15. The details of
the relocation plan, if any is provided by the declarant for assisting tenants in relocating, shall
also be provided to the tenant.

E. Any county, city or town may require by ordinance that the declarant of a conversion
cooperative file with that governing body all information which is required by the agency _
pursuant to § 55-498 and a copy of the formal notice required by subsection A. Such information
shall be filed with that governing body when the application for registration is filed with the
agency, and such copy of the formal notice shall be filed with that governing body whenever it is
sent to tenants, No fee shall be imposed for such filings with a governing body.

F. The governing body of any county utilizing the urban county executive form of optional
government (§§ 15.2-800 through 15.2-858) or the county manager plan of optional government
(§§ 15.2-702 through 15.2-749), or of any city or town adjoining any such county, may require
by ordinance that the declarant of any residential cooperative containing conversion buildings
converted from multi-family rental use shall reimburse any tenant displaced by the conversion
for amounts actually expended to relocate as a result of such dislocation. The reimbursement
shall not be required to exceed the amount to which the tenant would have been entitled to
receive under §§ 25.1-407 and 25.1-415 if the real estate comprising the condominium had been
condermned by the Df:partment of Highways and Transportation.

G. Any county, city or town may require by ordinance that elderly or disabled tenants, occupying
as their residence up to twenty percent of the apartments or units in a cooperative containing
conversion buildings at the time of issuance of the general notice required by subsection A
hereof, be offered leases or extensions of leases on the apartments or units they occupy or on
other apartments or units of at least equal size and overall quality for up to three years beyond
the date of such notice.

The terms and conditions thereof shall be as agreed upon by the lessor and the lessee, provided
that the rent for such apartment or unit shall not be in excess of reasonable rent for comparable

apartments or units in the same market area as such conversion building.

Such leases or extensions shall not be required, however, in the case of any apartments or units
which will, in the course of the conversion, be substantially altered in physical layout, restricted
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exclusively to nonresidential use, or be converted in such a manner as to require relocation of the
tenant in premises outside of the project being converted.

H. For the purposes. of this section: .
"Age_ncy'.' means the Pceal—Es%a%e—Beafé Common Interest Community Board. |
"Elderly” means not less than sixty-two years of age.

"Disabled" means suffering from a severe, chromc physical or mental impairment which resulls.
in substantlal functlonal hmztauons -

L Nothing_.in this -_se_stior_l permits termination of a lease by a dccl_ar‘ant.i“_n' violation of its terms.
§ 55-496. Administrative agency.

This chapter shall be adm1mstered by the Real—Esta%e—Beafé Comman Interest Commumty Board
which herein 18 called the "agency."

§ 55-504.1. Annual report by 355001at10ns

A. The association shall ﬁie an annual report in a form and at such t1me as prescribed by
regulations.of the agency. The filing of the annual report required by this section shall commence
upon the termination of any declarant control period reserved pursuant to § 55-460.

B. The agency may accept coples of forms submltted to.other state agencies to satlsfy the
requiremnents of this section if such forins contain substantlaliy the same information required by
the agency.

C. The annual report shall be accompanied by a fixed fee in an amount established by the
agency, together with an annual assessment in an amount equal to the lesser of $1,000 (or such
other amount as the agency may establish by regulation) or .02% of the association’s gross
assessment income during the preceding calendar year. All fees shall be remitted to the State
Treasurer and shall be placed to the credit of the Common Interest Community Management
Information Fund established pursuant to § 55-529.

§ 55-511. Contract disclosure statement; right of cancellation.

A. Subject to the provisions of subsection F of § 55-512, a person selling a lot shall disclose in
the contract that (i) the lot is located within a development which is subject to the Virginia
Property Owners' Association Act; (ii) the Act requires the seller to obtain from the property
owners' association an association disclosure packet and provide it to the purchaser; (iii) the -
purchaser may cancel the contract within three days afier receiving the association disclosure
packet or being notified that the association disclosure packet will not be available; (iv) if the
purchaser has received the association disclosure packet, the purchaser has a right to request an
update of such disclosure packet in accordance with § 55-512; and (v) the right to receive the
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association disclosure packet and the right to.cancel the contract are waived conclusively if not.
exercised before settiement.

For purposes of clause (ifi), the association disclosure packet shall be deemed not to be available
if (i) a current annual report has not been filed by the association with either the State
Corporation Commission pursuant to § 13.1-936 or with the Real Estate-Beard Common Interest
Community Board pursnant to § 55-516.1, (ii} the seller has made a written request to the
association that the packet be provided and no such packet has been received within 14 days in
accordance with subsection E of § 55-512, or (iii) written notice has been provided by the
associatfion that a packet is not available. :

B. If the contract does not contain the disclosure required by subsection A, the purchaser's sole
remedy is to cancel the coniract prior to settlement.

C. The information contained in the association disclosure packet shall be current as of a date
specified on the association disclosure packet obtained by the seller in accordance with this
section. The purchaser may cancel the contract: (i) within three days after the date of the
coniract, if on or before the date that the purchaser signs the contract, the purchaser receives the
association disclosure packet or is notified that the association disclosure packet will not be
available; (if) within three days after receiving the association disclosure packet if the association
disclosure packet or notice that the association disclosure packet will not be available is hand
delivered or delivered by electronic means and a receipt obtained; or (iii) within six days after
the postmark date if the association disclosure packet or notice that the association disclosure
packet will not be available is sent to the purchaser by United States mail. The purchaser may
also cancel the contract at any time prior to settlement if the purchaser has not been notified that
the association disclosure packet will not be available and the association disclosure packet is not
delivered to the purchaser. Notice of cancellation shall be provided to the Iot owner or his agent
by one of the following methods: -

1. Hand delivery;

2. United States mail, postage prepatd, provided the sender retains sufficient proof of mailing,
which may be either a United States postal certificate of mailing or a certificate of service
prepared by the sender confirming such mailing;

3. Electronic means provided the sender retains sufficient proof of the electronic delivery, which
may be an electronic receipt of delivery, a confirmation that the notice was sent by facsimile, or
a certificate of service prepared by the sender confirming the electronic delivery; or

4. Ovemnight delivery using a commercial service or the United States Postal Service.

In the event of a dispute, the sender shall have the burden to demonstrate dehvery of the notice
of cancellation. Such cancellation shall be without penalty, and the seller shall cause any deposit
to be returned promptly to the purchaser. The association may also send the associatien
disclosure packet by electronic means unless either the seller or the purchaser requests a paper
disclosure packet.
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D. Whenever any contract is canceled based on a failure to comply with subsection A or C or
pursuant to subsection B, any deposit or escrowed funds shall be returned within 30 days of the
cancellation, unless the partxes to the confract agreed upon a shorter penod

E. Any rights of the puxchaser to cancel the contract prov:ded by thIS chapter are. wawed
conclusively if not exercised prior to settlement : : R FA

F. Except as expressly prowded in this chapter the provisions of’ this'section and:§ 55-512 may
not be varied by agreement, and the rights conferred by this’ sectlon and § 55-5 12n may notbe
waived. | :

§ 55-512. Contents of association disclosure packet; other requirements. - ' :

A. Subject to the provisions of subsections C and F, the association shall make available to an
ownet or his authorized agent within 14 days after receipt of a written request therefor-and
receipt of the appropriate fee, an association disclosure packet; which, upon receipt, the seller
shall deliver to the purchaser. The information contained in the association: disclosure packet
shall be current as of a date specified on the association disclosure packet. If hand or
electronically delivered, the written request and fee are deemed received on the date of delivery.
If sent by United States mail, the request and fee are deemed received six days after the postmark
date, An assomatlon d;sclosure packet shall contain the followmg '

1. The name of the assoelatlon and, if mcorporated, the state in Whlch the assomatlon is
1ncorporated and the name and address of its reglstered agent in Vlrglma

2. A statement of any expend:ture of funds approved by the association or the- board of directors
which shall require an assessment in addition to the regular assessment durmg the current year or
the immediately succeeding fiscal year;

3. A statement, including the amount of all assessments and any other mandatory fees or charges
currently imposed by the association and associated with the purchase, disposition and
maintenance of the lot and to the right of use of common areas, and the status-of the account;

4. A statement whether there is any other entity or facility to which the lot owner may be liable
for fees or other charges;

5. The current reserve study report or summary thereof, a statement of the status and amount of
any reserve or replacement fund and any portion of the fund allocated by the board of directors
for a specified project;

6. A copy of the association's current budget or a summary thereof prepared by the association,
and a copy of its statement of income and expenses or statement of its financial condition for the
last fiscal year for which such statement is available, including a statement of the balance due of
any outstanding’ loans of the association;
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7. A statement of the nature and status of any pending suit or unpaid judgment to which the
association is a party which cither could or would have a material impact on the assoc1at10n or its
members or whlch relates to the lot being purchased '

8. A statement setting forth what insurance coverage is provided for all lot owners by the
association, mciudmg any fidelity bond maintained by the association, and what add1t1ona1

insurance would normaily be secured by each individual lot owner;

9. A statement that any im'provemen’c or alteration made to the lot, or uses made of the lot or
common area assigned thereto by the prior lot owner, are not in violation of any of the
instruménts referred to in subdivision 12 of this subsection;

100A statement setting forth any restriction, 11m1tat10n or prohibition on the right of a lot owner
to place a sign on the owner's lot advertising the lot for sale;

1. A statement setting forth any restriction, limitation, or prohibition on the right of a lot owner
to display any flag on the owner's lot including, but not limited to reasonable restrictions as to
the size, place and manner of placement or display of such flag and the installation of any
flagpole or similar structure necessary to display such flag;

12. A copy of the current declaration, the association's articles of incorporation and bylaws, and
any rules and regulations or architectural guidelines adopted by the association;

13. A copy of the notice given to the lot owner by the association of any current or pending rule
or architectural violation;

14. A copy of the fully completed one-page cover sheet developed by the Real——Es%ate—Beafé '
Common Interest Community Board pursuant to § 54—1—2—}95—-1- 54.1-2350; and

15. Cert1ﬁcat10n if applicable, that the association has filed with the Real-Estate Board Common
Interest Community Board the annual report required by § 55-516.1; which certification shall
indicate the filing number assigned by the Pceal—Esfsafee-Beafé Common Interest C’ommumzy
Board and the expiration date of such filing.

Failure to receive copies of such documents shall not excuse any failure to comply with the
provisions thereof.

The disclosure packet, once received by the seller from the association, shall be delivered by the
seller to the purchaser. The association shall have no obligation to deliver the disclosure packet
to the purchaser of the lot. The disclosure packet required by this section, shall not, in and of
itself, be deemed a security within the meaning of § 13.1-501.

B. The purchaser may submit a copy of the contract to the association with a request for
assurance that the information required by this section previously furnished remains materially
unchanged, or, if there have been material changes, a statement specifying such changes. The
purchaser shall be provided with such assurances or such statement within 10 days of the receipt
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of such request by the association. The purchaser may be required to pay a fee for the preparation
and issuance of the requested assurances. The fee shall reflect the actual cost incurred by the
association in providing such assurances but shall not exceed $0.10 per page of copying costs or
atotal of $50 for all costs incurred in updating the association disclosure packet. The association
may also collect from the purchaser the actual costs incurred of any mailing or delivery
requested by, the purchaser pursuant to this subsection. In no event, however, shall the
association require reimbursement of any costs: not. expressly authonzed in this. subsectzon Nor
shall the association charge any other fee for the preparation of issuance of such association_
disclosure packet or maklng such packet: avallable by electronic means except-as expressly
provided in this subsectlon TR .

C. The association may charge a fee for the preparatlon and issuance of the dlsclosure packet
required by this section. Any fee shall reflect the actual cost of the ‘preparation of the packet, but
shall not.exceed $0.10 per page of copying costs.or a total of $100 for all-costs mcun-ed in
preparmg the assoc1at10n disclosure packet. However, the association may:

1. Upon mutual agreement Wlth the seﬂer collect for actual costs meurred in adchtlon to any fee
charged pursuant to this subsectlon -

a. A rush fee, not to exceed $25, for furmshmg the dlsclosure packet w1th1n three business days
from the actual rece1pt of the request . T

b. The actual cost of any ma111ng o1 dehvery requested by the selier pursuant to thls subsection;
and ‘

¢. Any actual cost incurred at the request and with the consent of the purchaser; and

2. Collecta reasonable fee for prepanng the associatmn d1scIosure packet not to exceed $325, if

(i) the amount of the fee (&) reflects actual cost of the association, (ii) the amount of the fee is
established expressly set forth in the contract between the association and any menaging-agent
common interest community manager, and (iii) the amount of the  fee is disclosed on the
association's website or the website of its managing-agent common interest. community manager
Neither the association nor its managementagent common interest community manager, if any,
shall require payment of such fee as a prerequisite to the issuance of such association disclosure
packet eash-ercertifiedfunds unless the lot owner is delmquent in any payments due to the
association in excess of 30 days or if a check of the lot owner made payable to the association
was returned for insufficient funds within the last six months. In no event, however, shall the
association require reimbursement of any costs not expressly authorized in this subsection. Nor
shall the association charge any other fee for the preparation or issuance of such association
disclosure packet or making such packet available by electronlc means except as expressly
provided in this subsection.

Any association authorized to charge a fee for the furnishing of a association disclosure packet
pursuant to this subsection shall promptly pay the fee to the managingagent common interest
communily manager Where the maﬂ&gﬁ&g«—agent common interest community manager fornishes
the association disclosure packet and shall assess the fee against the lot owner for which the
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disclosure packet was prepared. The fee shall be treated as an assessment against the member’s
lot for the purposes of § 55-516. The purchaser shall not be responsible for payment of the fee.
The maximum allowable amount of such fee shall adjust annualty based on the annual increases
in the United States Average Consumer Price Index for all items, all urban consumers (CPI-U),
as published by the Bureau of Labor Statistics of the U. S. Department of Labor.

D. When a disclosure packet has been 1ssued as required by this section, the association shall, as
to the purchaset, be bound by the statements set forth therein as to the status of the assessment
account and the status of the lot with respect to any violation of any of the instuments referred to
in subdivision 12 of subsection A as of the date of the statement unless the purchaser had actual
knowledge that the contents of the disclosure packet were in error.

E. If the association has been requested to furnish the disclosure packet required by this section
and has been paid the appropriate fee, its failure o provide the disclosire packet in substaritially
the form provided herein within 14 days from the actunal rece1pt of the request by an officer,
director or agent of the association shall be deemed a waiver of any claim for delinquent
assessments or of any violation of the declaration, bylaws, rules and regulat1ons or architectural
guidelines existing as of the date of the request with respect to the subject lot. The association
shall be liable to the seller in an amount equal to the actual damages sustained by the seller in an
amount not to exceed $500. The purchaser shall nevertheless be obligated to-abide by the
declaration, bylaws, rules and regulations, and architectural guidelines of the association as to all
matters arising after the date of the settlement of the sale. The settlement agent, as defined in §
6.1-2.20, when transmitting funds to the association or otherwise upon request, shall provide the
association with (i) the name of the seller, (ii) the name and address of the purchaser, (iii) the
address of the subJ ect property, (iv) the date of settlement, and (v) a brief explanation of the-
application of any funds transmitted. Providing a copy of the HUD-1 settlement statement,

-unless otherwise prohibited, shall satisfy these requirements.

F. The contract disclosures required by § 55- 511 and the disclosure packet required by this
section need niot be provided in the case of:’

1. A disposition of a lot by gift;

2. A.disposition of a lot pursuant to court order if the court so directs;

3. A?disposiﬁoﬂ of a lot by foreclosure or deed in lieu of foreclosure;

4, A dispositioﬁ of a lot that is zoned for or otherwise restricted to nonresidential use; or

5. A disposition of a lot to a person or entity who is not acquiring the lot for his own residence ot
for the comstruction thereon of a dwelling unit to be occupied as his own residence, unless
requested by such person or entity. If such disclosures are not requested, a statement in the
contract of sale that the purchaser is not acquiring the lot for such purpose shall be conclusive
and may be relied upon by the seller of the lot. The person or entity acquiring the lot shall
nevertheless be obligated to abide by the declaration, bylaws, rules and regulations, and
architectural guidelines of the association as to all matters.
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G. In any transaction in which a disclosure packet is required and a trustee acts as the seller in
the sale or resale of a lot, the trustee shall obtain the disclosure. packet from the association and
provide the packet to the purchaser. :

§ 55-514.2. Deposit of funds; ﬁdel_ity_bdnd.

A All funds deposited with a managing agent shall be handled in a fiduciary capacity and Sﬁall
~bekeptina ﬁdu01ary trust account in a federally insured financial institution scparate from other

assets of the managing agent. The funds shall be the pmperty of the association and shall be
segregated for each account in the records of the managing agent in a2 manner that perrmts the
funds to be identified on an md1v1dual assoc1at1011 ba51s :

B. Any association collecting assessments for common expenses shall obtain and maintain a

‘blanket fidelity bond or employee dlshonesty insurance policy eevering insuring the assoczatlon

against losses resulting from. theft or dishonesty committed by the officers, direciors, and or -
persons employed by the association, and or committed by any managmg agent and or. .
employees of the managing agent. Such bond or insurance policy shall - provide- a—&nmmma&—e—f '
$—1—9—999—1-H coverage in an amount. equal to the lesser of §1, 000,000 or the amount of 1 the reserve
balances of the association and three times. the monthly assessments of such association. The
minimum coverage amount shall be $10,000. The board of dlrectors or managmg agent may
obtain such bond or insurance- on behalf of the association, '

§ 55-516.1. _Ammal réport by ,assoc__iation. |

A. The assocmtlon shall file.an annual report ina form and at such time as prescribed by
regulatlons of the Real Hstate Board Common Interest Community Board

‘B. The Real-Estate Beard Common Interest Community Board may accept copies of forms

submitted to other state agencies to satisfy the requirements of this section if such forms contain
substant;ally the same information required by the Rea:l—Es%ate—Beasd Common Interest
Community Board.

C. The annual report shall be accompanied by a fixed fee in an amount established by the Real
Estate Board Common Interest Community Board, together with an annual assessment in an
amount equal to the lesser of $1,000 (or such other amount as the Board may establish by
regulation) or .02% of the association’s gross assessment income during the preceding calendar
year. All fees shall be remitted to the State Treasurer and shall be placed to the credit of the
Common Interest Community Management Information Fund established pursuant to § 55-529.

§ 55-528. Definitions.

As used in this chapter, unless the context requir.és a different meaning:

" Association"” includes condominium, cooperative, or property owners' associations.
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"Balance of the fund" means cash, securities that are legal investments for fiduciaries under the
provisions of subdivisions (1), (2), and (4) of § 26-40, and repurchase agreements secured by -
obligations of the United States government or any agency thereof. and shall not mean accounts
receivable, judgments, notes, accrued interest, or other obligations payable to the fund,

"Board" means the Real-Estate Board Common Interest Community Board.,

"Claimant" means upon proper application fo the Director a receiver for a common interest
communily manager appdinted pursuant to § 54.1-2354 in those cases in which there are not
sufficient funds to restore all funds that were or ought to have been held in a Sfiduciary capacity
by the subject common interest community manager or to pay an award of reasonable fees, costs
and expenses fo the receiver. ' R ' "

"Common interest community" means real estate located within the'Commonwealth subject to a
declaration’which contains lots, at least someé of which are resideritial or occupied for
recreational purposes, and comumon areas to which a'person; by virtue of his ownership of a lot,
is a member of an association and is obligated to pay assessments provided for in a declaration.

"Declaration” means any instriment, however denominated; recorded among the land records of
the county-or ¢ity in which the development or any part thereof is located, that either (i) imposes
on the association maintenance or operational responsibilities for the cofmmon area as a regular
annual assessment or (ii) creates the authority in the association to impose on lots, or on the
owners or occupants of such lots, or on any other entity any mandatory payment of money as a
regular annual assessment in connection with the provision of maintenance or services or both
for the benefit of some or all of the lots, the owners or occupants of the lots, or the common area.
"Declaration” includes any amendment or supplement to the instruments described in this
definition.

"Director” means the Director of the Department of- Professional and Occupational Regiilation,

“Governing board” shall mean the governing board of an association, including the executive
organ of a condominium unii owners’ association, the executive board of a cooperative =
proprietary lessees’ association, and the board of directors of a property owners’ association.

"Lot" means (i) any plot or parcel of land designated for separate ownership or occupancy shown
on a recorded subdivision plat for a development or the boundaries of which are described in the
declaration or in a recorded instrument referred to or expressly contemplated by the declaration,
other than a common area, and (ii) a unit in a condominium association or 2 unit in a real estate
cooperative,

§ 55-529. Common Interest Community Management Information Fund. _
There is hereby created the Common Interest Community Management Information Fund to be
used in the discretion of the Board to promote the improvement and more efficient operation of

common interest communities through research and educdtion. The Fund shall consist of money
paid mto it pursuant to §§ 54.7-2349, 55-79.93:1, 55-504.1, and 55-516.1. The Fund shall be
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gstablished on the books of the Comptroller, and any funds remaining in such Fund at the end of
the biennium shall not revert to the general fund but shall remain-inthe Eund be transferred to
the Common Interest Community Management Recovery Fund established pursuant. to §55-
530.1. Interest earned on the Fund shall be credrted to the Fund : '

§ 55-530. Powers of the Board; eeﬂﬂﬂaﬂﬁy-assea&&eﬁ—hﬂrseﬂ common interest COmmunity .

ombudsman; complaints,

A. The Board shall administer the provrsmns of this chapter pursuant to the powers conferred by
§54.1 2105 1 54 1-2350 and this chapter

B. The Director in accordance with § 54.1-303 shall appoint a Common Inierest Community
Ombudsman and shall establish the Office of the Common Interest Community Ombudsman. The
Common Interest Community Ombudsman shall be a member in good standing in the Virginia
State Bar. The Office of the Common Interest Community Ombudsman shall promote and protect
the interests of the members of associations. All state agencies shall assist and cooperate with
the Office of the Common Interest Commumty Ombudsman in the performance of its duties
under this chapter. The expenses for the operations of the Qffice of the Common Interest.
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Community Ombudsman, including the compensation paid to the Common Interest Community
Ombudsman, shall be paid first from interest earned on deposits constituting the fimd and the

balance from the moneys collected annually in the Jfund.

C.The _Oﬁicé of the Common Interest Community Ombudsman shall:

1. Assist members in understanding their rights and the processes available to them according fo
the declaration and bylaws of the association. '

2. Answer inquiries from members and other citizens by telephone, mail, electronic mail and in
person

3. Provide to members and other citizens information concerning common interest communities
upon request. '

4. Make available, either separately or through an existing intérnet web site utilized by the
Director, information as set forth in subdivisions 3 and such additional information as may be
deemed appropriate.

3. Receive the notices of complaint filed.

6. In conjunction with complaint and inquiry data maintained by the Director, mainiain data on
inquiries received, the types of assistance requested, notices of complamt received, any actions
taken and the disposition of each such matter. '

7. Upon request, assist members in using the procedures and processes available to them in the
association, including nonbmdmg explanations of laws or regulations governing common
interest communities or intevpretations thereof by the Board, and referrals to public and private
agencies offering alternative dispute resolution services, with a goal of reducing and resolving
conflicts among associations and their members. Such assistance may require the review of the
declaration and other records of an association. An association shall provide such information
to the Office of the Common Interest Community Ombudsman within a reasonable time upon
request.

8. Ensure that members have access 1o the services provided through the Office of the Common
Interest Community Ombudsman and that the members receive timely responses from the
represenratives of the Office of the Common Interest Community Ombudsman to the inquiries.

9. Upon request to the Director by any of the standing committees of the General Assembly

“having jurisdiction over common interest community or by the Housing Commission, provzde to

the Director for dissemination to the requesting parties assessments of proposed and existing
common interest community laws and other studies of common interesi community issues.

10. Monitor changes in federal and state laws relating to common interest communities.
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11. Provide information to the Director that will permit the Director to report annually on the
activities of the Office of the Common Interest Community Ombudsman to the standing
committees of the General Assembly having jurisdiction aver common intevest communities and
to the Housing Commission. The Director’s report shall be filed by December 1 of each year,
and shall include a summary of significant new developmem‘s in federal and state laws relating
to common _zn;fe_rest_commumt:es each year.

12. Carry out activities as the Board determines to be appropriate.

D. The Bbam’ may use the remainder of the inz‘erest"e&rﬁed on the balance of the ﬁmd : anc_f of the
moneys collected annually and deposited in the fund for financing or promoting the following: '

1. Information and resedrch in the field of common mterest commumty management and
operation;

2. Expeditious and inexpensive procedures for resolving common interest community disputes;

3. Seminars and educational programs designed to address topics of concern to community
associations, and :

4. Other programs deemed necessary and proper to accomplish the purpose of this chapter.

E. The Board shall establish by regulation a requireme_n'r that éa__ch association shall establish
reasonable procedures for the resolution of written complaints from the members of the
assoctation and other citizens which system shall include the following:

1. A record of each complaint shall be maintained for no Iess than one year after the assoczatlon
acts upon the complamr

2. Such association shall provide complaint forms and/or written procediires to be given to
persons who wish to register written complaints. Such forms or procedures shall include the
address and telephone number of the association or its common interest community manager to
which complaints shall be directed and the mailing address, telephone number, and electronic
mail address of the Office of the Common Interest Community Ombudsman. Such forms and
written procedures shall include a clear and understandable description of the complainant’s
right to give notice of adverse decisions pursuant to this section.

F. A complainant may give notice to the Board of any final adverse decision in accordance with
regulations promulgated by the Board. The notice shall be filed within thirty days of the final
adverse decision, shall be in writing on Jforms prescrzbed by the Board, shall include copies of all
records pertinent to the decision, and shall be accompanied by a twenty-five dollar filing fee.

The fee shall be collected by the Director and paid directly into the state treasury and credited to

_ the Cominon Interest Community Management Information Fund. The Board may, for good

cause shown, waive or refund the filing fee upon a finding that payment of the filing fee will
cause undue financial hardship for the member. The Director shall provide a copy of the written
notice to the association which made the final adverse decision.
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G. The Director or his designee, may request additional information concerning any notice of
complaint from the association which made the final adverse decision. The association shall
provide such information to the Director within a reasonable time upon request. If the Director
upon review determines that the final adverse decision may be in conflict with laws or
regulations governing common interest communities or interpretations thereof by the Board, the
Director may, in his sole discretion, provide the complainant and the association with
information concerning such laws or regulations governing common interest communities or
interpretations thereof by the Board. The determination whether the final adverse decision may
be in conflict with laws or regulations governing common interest commuriities or

interpretations thereof by the Board is a matter within the sole discretion of the Director, whose

decision is final and not subject to further review. Such determination shall not bind the
complainant or the association which made the final adverse decision. '

E H. The Board shall issue a certificate of filing to each association which has properly filed in

. accordance with this title. The certificate shall include the date of registration and a unique

registration number assigned by the Board.

/. The Board may prescribe regulations which shall be adopted, amended or repealed in
accordance with the Administrative Process Act (§ 2.2-4000 et seq.) to accomplish the purpose
of this chapter.

$ 55-530.1. Common Interest Community Management Recovery Fund,

A. There is hereby created the Common Interest Community Management Recovery Fund to be
used in the discretion of the Board to protect the interests of associations.

B. Each common interest community manager, at the time of initial application for licensure,
and each association filing its first annual report afier the effective date hereof shall be assessed
twenty-five dollars, which shall be specifically assigned to the Fund. Initial payments may be
incorporated in any application fee payment or annual Jiling fee and transferred to the Fund by
the Director within thirty days.

All assessments, except initial assessments, for the Fund shall be deposited within three work
days after their receipt by the Director, in one or more Jederally insured banks, savings and loan
associations or savings banks located in the Commonwealth. Funds deposited in banks, savings
institutions or savings banks, to the extent in excess of insurance afforded by the Federal Deposit
Insurance Corporation or other federal insurance agency, shall be secured under the Security
Jor Public Deposits Act (§ 2.2-4400 et seq.). The deposit of these funds in federally insured
banks, savings and loan associations or savings banks located in the Commonwealth shall not be
considered invesiment of such funds for purposes of this section. Funds maintained by the
Director may be invested in securities that are legal investments Jor fiduciaries under the
provisions of § 26-40.01. S :

Interest earned on the deposits constituting the Fund shall be used Jfor administering the Fund,
The remainder of this interest, at the discretion of the Board, may be transferred to Common
Interest Community Information Fund or accrue to the Fund, '
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B. On and after July 1, 2011, the minimum balance of the fund shall be §150,000. Whenever the
Director determines that the balance of the fund is or will be less than such minimum balance,
the Director shall immediately inform the Board. At the same time, the Director may recommend
that the Board transfer a fixed amount of interest earnings fo the fund te bring the balance of the
fund to the amount required by this subsection. Such transfer of interest shall be considered by
the Board within thzrty days of the notifi catzon of the Director. :

- CIf avazlable interest earnings are msuﬁ" cient to bring the balance of the fund to the minimum

amount requzred by this section, or if a transfer of available interest earnings o the fund has not
occurred, the Board shall assess.each association and each common interest community . -
manager within thirty days. of notzf cation by the Director, a Sum sufficient to: bring the balance
of the ﬁmd to the required minimum amount. The amount of such assessment shall be allocated
among the associations and common interest community managers. in proportion to the each
payor’s most recently paid annual assessment, or if an association-or common interest .
community manager has not paid-an annual assessment prevzously, in proportzon to the average
annual assessment most recently pazd by associations or CONHIION: interest communujy managers
respectively. The Board may order an assessment at any time in addition to any required
assessment. Assessments made pursuant to this subsection may be issued by the Board (i) afier.a
determmatzan made by.itor ( 11) ar the time of license renewal. | :

Notice to common interest community managers and the governing boards of associations of

' these assessments shall be by first-class mail, and payment of such assessments shall be. made by

first-class mail addressed to the Director within forty-five days after the mailing of such notice.

D. If any common mterest commumty manager fails to-remit the requzred payment within forty-
five days of the mailing, the Director shall notify the common interest community manager by
first-class mazf at the latest address of record filed with the Board. If nio payment has been
received by the. Dzrector within thirty days after mailing the.second notice, the license shall be
automatically suspended The license shall be restored.only upon the actual receipt by the
Director of the delinquent assessment. :

E. If any association fails to remit the required payment within forty-five days of the mailing, the
Director shall notify the association by first-class mail at the latest address of record filed with
the Board. If no payment has beén received by the Director within thirty days after mailing the
second notice, it shall be deemed a knowmg and willful violation of this section by the governing
board of the association.

F. At the close of each fiscal year, whenever the balance of the fund exceeds 82,000,000, the
amount in excess of $2,000,000 shall be transferred to the Virginia Housing Partnership
Revolving Fund. Except for payments of costs as set forth in this Chapter 29 of Title 55 and
transfers pursuant to this subsection, there shall be no transfers out of the Sfund, including
transfers to the general fund, regardiess of the balance of the fund.

G. A claimant may seek recovery from the fund subject to the following conditions:

1. A claimant may ﬁle a verified claim in.writing to the Director for a recovery from the fund.
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2. Upon proper application to the Director, in those cases in which there are not sufficient funds
to pay an award of reasonable fees, costs and expenses to the receiver or to restore all Sfunds that
were or ought to have been held in a fiduciary capacity by the subject common interest
community manager, the Director shall report to the Board the amount of any shortfall to the.
extent that there are not sufficient funds (a) to pay any award of fees, costs and expenses
pursuant to § 54.1-2354 H. by the court appointing the receiver, or (b) to restore all funds that
were or ought to have been held in a fiduciary capacity by the subject common interest:
communily manager, as certified by the court appointing the receiver.

3. Ifthe Board finds there has been compliance with the required conditions, the Board shall
issue a directive ordering payment of the amount of such shortfall to the claimant from the find:
provided that in no event shall such payment exceed the balance in the fund. When the fund
balance is not sufficient to pay the aggregate amount of such shortfall, the Board shall direct
payment shall be applied first in satisfaction of any award of reasonable fees; costs and expenses
to the receiver and second to restore the funds that were or ought to have been held in a
Jiduciary capacity by the subject common interest community manager. If the Board has reason
10 believe that there may be additional claims against the Jund, the Board may withhold any
payment(s) from the fund for a period of not more than one year. After such one-year period, if
the aggregate of claims received exceeds the fund balance, the Jund balance shall be prorated by
the Board among the claimants and paid in the above payment order from the fund in proportion
to the amounts of remaining unpaid,

4. The Director shall, subject to the limitations set forth in this subsection, pay to the claimant
from the fund such amount as shall be directed by the Board upon the execution and delivery to
the Director by such claimant of an assignment to the Board of the claimant’s rights on its behalf
and on behalf of the associations receiving distributions from the fund against the common
interest community manager to the extent that such rights were satisfied from the fund.

5. The claimant shall be notified in writing of the Jindings of the Board. The Board's findings
shall be considered a "case decision” and judicial review of these findings shall be in
accordance with § 2.2-4025 of the Administrative Process Act (§ 2.2-4000 et seq.).

6. Notwithstanding any other provision of law, the Board shall have the ¥ight to appeal a
decision of any court which is contrary to any distribution recommended or authorized by it.

7. Upon payment by the Director to a claimant from the fund as provided in this subsection, the
Board shall immediately revoke the license of the common interest community manager whose
actions resulted in payment from the fund The common interest community manager whose
license was so revoked shall not be eligible to apply for a license as a common interest
community manager until he has repaid in full the amount paid Jrom the fund on his account,
plus interest at the judgment rate of interest from the date of payment from the fund,

8. Nothing contained in this subsection shall limit the authority of the Board 1o take disciplinary
action against any common interest community manager for any violation of statute or
regulation, nor shall the repayment in full by a common interest community manager of the
amount paid from the fund on such common interest community manager's account nullify or
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modify the effect of any disciplinary proceeding against such common: mterest community
manager for any such violation.. :

2. That ﬂllS act shall become effective on July 1 2008.
3. That the Common Interest Commumty Board shall admmlster and enforce this act

from July 1, 2008, excepﬂng only those sections of the-act éxpressky having a later effective
date. :
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