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Good afternoon. | appreciate the opportunity to speak before you today on a topic that
has been in the headlines and is on the mind of many families who own their own homes
or who are thinking about purchasing a home — that being the increased use of certain
types of mortgage products, predatory lending practices, the rising number of
delinquencies and foreclosures we are seeing and how the morigage industry is
responding to it. :

The real estate finance industry is a driving force in establishing communities, creating
financial stability and wealth for consumers and fueling the overall economy.

Our industry has helped our country reach a near 70 percent homeownership rate.
Thus, when abusive lending occurs, no one wins. However, when addressing the
problem, we caution policymakers from creating laws and regulations that would have
the unintended consequence of curtailing mortgage credit to worthy borrowers.

We are already witnessing, many families some of who are subprime borrowers, having
difficulty finding affordable home mortgage financing and accessing their-home equity.

This is in part due to newly enacted federal and state legislation as well as new
regulations that policymakers have developed in response to the more prevalent use of
non-traditional and subprime mortgage products and the rising numbers of foreclosures
in many states.

However, to simply react to the increased use of certain types of morigage products and
the rise in delinquencies and foreclosures with more legislation and regulations is too
simplistic an answer to @ much more complex problem.

Therefore, this afternoon, | want to provide you with some data that | believe will help.
you to better understand the breadth and scope of the problem.

I also want to share with you some constructive solutions that can help protect your
constituents from predatory lending and assist them in maintaining or purchasing a

home.

% Today, of the 75 million homeowners, more than a third own their homes free and clear -
of any lien. Of the remaining 50 million mortgage holders, three-quarters have fixed rate
mortgages.

—_ ,

M- Only one quarter of these borrowers have adjustable rate mortgages and within this

sector, only 4.9 percent are subprime borrowers with adjustable rate mortgages. Of
these subprime ARMs, 10.13 percent are seriously delinquent or in foreclosure.
Thus the number of borrowers facing possible foreclosure is 10 percent of 4.9 percent of
borrowers or approximately 250,000 homeowners out of a universe of 50 million
borrowers. And most importantly, based on experience, fully half of those borrowers will
find a solution that avoids a final foreclosure sale.

In other words, 99.75 percent of homeowners are not at risk of foreclosure. However,
that is not what you would think, if you just listen to the reports in media over the past six
months. So what are the facts about the foreclosure rates in the United States today?
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The current foreclosure rate, while important, is not out of fine with rates in the past.
According to MBA’s National Delinquency Survey, delinquencies overall dropped in the
first quarter of 2007 from the fourth quarter of 2006. The delinquency rate for mortgage
loans on one-to-four unit residential properties stocod at 4.84 percent of all loans
outstanding in the first quarter of 2007 on a seasonally adjusted basis.

And what are the reasons that we are seeing for the foreclosure rate today?

Ou'r data as well as a recent study by Freddie Mac demonstrate that unemployment was
and continues to be the main factor in the rise of delinquencies and foreclosures across
the nation — not morigage products.

Furthermore, an examination of the data revealed that across all loan categories and
product types, the top five states that have the highest delinquencies in each of those
categories, for the first quarter of 2007 are the same three -- Ohio, Michigan, and
Indiana. These three states also happen to have the highest rates of unemployment in
our nation-today.

No one wins in a foreclosure situation. Therefore, lenders strive to make every effort to
assist borrowers.

For example, lenders can and do provide workout alternatives to foreclosure that keep
borrowers in their homes such as forbearance, repayment plans and loan modifications.
In addition, in some cases when the borrower can no longer support the debt, lenders
provide home relinquishment options.

Lenders are also making greater use of counselors who work with borrowers and their
lenders to achieve and execute loss mitigation arrangements.

MBA recently partnered with NeighborWorks America, the Homeownership Preservation
Foundation and the Ad Council in a campaign to prevent foreclosure that includes free
morigage counseling. Borrowers seeking assistance should call 1-888-995-HOPE or
visit http:/www.995hope.org/. We have developed PSA's to promote this program and
we:d ask you to help us get the word out not only about this program but two others.

The first is MBA's -Home Loan Learning Center Web site at
hittp://www.homeloanlearningcenter.com/.

This web site ‘makes valuable information available to borrowers in every stage and
status of the mortgage process.

And the second one is one that MBA just recently announced known as the “Simple
Facts™. It is another tool for consumers that provides valuable information in plain
English that all borrowers can use at the earliest possible time when they are shopping
for a morigage. The information provided will help to demystify the mortgage process by
providing the means to help prospective homebuyers identify the pros and cons of each
type of mortgage and choose the best product for their own personal situation.

In addition to this information, MBA has also developed the “Simple Calculator”, which is
a tool that borrowers can use to estimate the payments for each product, not just today
but throughout the iife of the mortgage, and compares payments under different types of
loans. These new resources can be accessed by consumers at www.SimpleFacts.com.




In conclusion, | would ask that as you return to your respective states and consider
legislative remedies to the challenges we are discussing today, we ask that you do your
best to anticipate unintended consequences that may be the inevitable companions of
our best intentions.

- 1 would also ask that you consider actions that federat and state regulators have already
taken to help protect consumers. They have issued new lending guidelines that apply to -
all' regulated institutions which makes the need for new legislation unnecessary to
increase consumer protections in your states. '

These new guidelines are specifically directed to regulate the use of the so called
“exotic” mortgages we are discussing today.

The newly issued federal and state Non-Traditional Product Guidance and Statement of
Subprime Lending provide tougher and tighter standards regarding the use of these so
called “exotic” mortgage products, which include interest only products, payment option
ARM products and subprime ARM products. The new guidance also goes further than
any ‘previous guidance issued by regulators in that it not only applies to just state and
federally regulated institutions but it has a “trickle down” effect as it requires those
institutions to monitor the quality of third party originations so they reflect the institutions’
lending standards and compliance with all laws and regulations.

[n the past, mortgage lenders have been subject to a patchwork of lending requirements,
emanating from the federal, state and even local governments. These diverse standards,
while well-intentioned, have lessened competition, increased regulatory costs and,
thereby, increased costs to the consumer. Restrictions that vary from locality to locality
lessen the number of entrants that are willing-to learn and comply with particufar
requirements. Increased regulatory risks and compliance costs for those who do
compete translate into increased costs for consumers.

However, in the case of the recent guidance issued by federal and state regulators, MBA
particularly appreciates the efforts the regulators undertook to develop guidance that is
consistent among federal and state regulated institutions. This is something that MBA
will continue fo advocate for so that our members can better serve consumers and lower
costs.

Therefore, going forward, MBA would suggest that as a matter of prudence, any
proposed solutions you may consider should address the real problems associated with
a small section of the subprime mortgage market and be weighed against their impact
on the broader mortgage market. '

While any increases in delinquencies and foreclosures are an important concern,
prohibition of particular products is not a solution — hecause they are not the cause.

Mahy borrowers have used a range of products effectively to realize their dream of
homeownership and otherwise satisfy the financial demands that we all face.

MBA believes that in order to assure the continued availability of mortgage credit, there
are three things we suggest that you as state legislators can do to help protect
consumers. :




| First, make financial education a priority in this nation.

Second, simplify and make more transparent the morigage process and the functions
and fees of key mortgage professionals who deal directly with the borrower,

And third, support efforts to create a strong and balanced uniform national standard for

mortgage lending that offers increased consumer protections and more accountability for
mortgage professionals. '

We also ask that you act prudently in any attempts to address this problem legislatively
and to please include the industry along with consumer groups as you address theseg
issues. '

Finally, please know that MBA is available to you as resource at anytime.

Thank you.
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My name is Paul Richman and | am Senior Director Government Affairs of the Mortgage
Bankers Association (MBA).! | appreciate the opportunity to speak before you today
about a topic that has been in the headlines and is on the mind of many families who
own their own homes or who are thinking about purchasing their first home. Those class
families are today facing a greater challenge of finding affordable home mortgage credit
as a result of the increasing legislative and regulatory actions being taken by both”
federal and state policy makers in response to the rising number of foreclosures being
reported in many states and their relationship to more prevalent use of nen-traditional
and subprime morigage products. 'These are issues that are of central concem to the
MBA and, 1 am pleased to share my thoughts with you this afternoon in these areas.

Today's hearing is being held during a significant ftransition affecting the mortgage
market and borrowers including subprime borrowers.. MBA and its members share the
commitment of the members of the National Conference of State Legislators to assuring
protections for consumers against abusive lending and foreclosures and assuring that
borrowers continue to have the financing they riged to buy and draw needed equity from
their homes; and, most importantly, to stay inthem.

The real estate finance industry provides many benefits. It is a driving force in-
establishing communities, creating financial -stability and wealth for consumers and
fueling the overall economy. - Our industry has helped our country reach a near 70
percent homeownership rate. Thus, when abusive lending occurs, if is a stain on the
mortgage industry just as it is a burden on our borrowers and communities. '

Foreclosures, fikewise, are harmful-and can be ruinous to borrowers and lenders and
devastating to communities. We support improved. protections for consumers and
efforts to stem unnecessary foreclosires.. IR .

The challengs for policymakers is to balance consumer protections against the need to
assure the availability of credit. This is not a simple equation in a $3 trillion mortgage
market. We think the best approach would resilt in better educated consumers and
honest loan originators, a goal that is impossible to accomplish with legislation alone.
As we do legislate, we must do our best to anticipate unintended consequences that
may be the inevitable companions of our best intentions. As a matter of prudence, any
proposed solutions should address the real problems associated with a small section of
the subprime morigage market and be weighed against their impact on the broader
mortgage market. '

! The Mottgage Bankers Association (MBA) is the national association representing the real estate finance industry,
an industry that employs more than 500,000 people in virtually every community in the country. Headquartered in
Washington, D.C., the association works to ensure the continued strength of the Nation’s residential and commercial

real estate markets; fo expand homeownership and extend access to affordable housing to all Americans. MBA
promotes fair and ethical lending practices and fosters professional excellence among real estate finance employees
through 2 wide range of educational programs and a vasiety of publications. [ts membership of over 3,000
companies includes all clements of real estate finance: mortgage companies, mortgage brokers, commercial banks,
thrifts, Wall Street conduits, life insurance companies and others in the mortgage lending field.




Going forward, MBA believes that in order to assure the continusd availability of
morigage credit, there are three things the government can do to help protect
consumers. - First, make financial education a priority in this- nation, empowering
consumers with knowledge and giving them the tools they need to-make good decisions
and protect themselves. Second, simplify and ‘make more transparent the mortgage
process and the functions and fees of key professionals so that consumers may better
understand the details of their transactions and shop more efficiently from mortgage
professional to professional. Third, we should achieve a strong and balanced uniform
national standard for mortgage lending with increased. consumer protections and more
accountability for mortgage professionals. - : ' ’

The morigage market in general has done an outstanding job for consumers and the
larger economy. To assure its continued capability, we must guard against any policy
that is not based on sound facts and that has the potential to undermine these benefits
going forward - particularly for those most in need of credit. ' -

. STRUCTURE OF THE MORTGAGE MARKET AND KEY PLAYERS

Consumers in today’'s mortgage market can choose from-among a wide array of lenders
and morigage brokers to obtain a mortgage to purchase a home, to refinance and/or to
draw on their home's equity. In 2005, 8,848 institutions including’ 3,034 commercial
banks, 974 savings institutions; 2,047 credit unions and 1,923 mortgage companies,
reported under requirements. of the Home-Mortgage Disclosure Act (HMDA). - The
National Association. of Morigage . Brokers reports 53,000 mortgage brokerage
companies, as of 2004, employing an estimated 418,700 people at the time. S

The delivery channels through which borrowers obtain loans from these institutions vary
considerably based on the institutions’ particular business models. In many cases,
lenders originate mortgages. through their own -loan officers or correspondents in
response to loan applications submitted through the Internet, call centers, by mail or a
visit to a lender's office. Others cbtain mortgages. originated by mortgage brokers.
While there is not definitive data on the breakdown of lender and broker originated
loans, it has been estimated that mortgage brokers:may originate more than 50 percent
of all loans and at ieast 70 percent? of subprime mortgages in any given year. - '

Some borrowers shop effectively among the range of mortgage originators, Others rely
on:mortgage brokers to shop for them. As noted by former U.S. Senator Paul Sarbanes
following ‘a hearing concerning mortgage:broker compensation on January 8; 2002, “a
borrower's relationship with a mortgage broker is clearly different than with a lender. A
borrower views the broker as shopping on the borrower’s behalf, which is not the case
with a lender.”® : :

2 According to the Ofﬁc'e of Thrift Sﬁper(rision. . .
* Letter dated January 14, 2002 to the Honorable Mel Martinez.
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While a broker's functions are limited to facilitating the origination of a loan and
receiving compensation for those services, lenders risks and responsibilities respecting
loan transactions are much greater. Lenders design loan products. for borrowers,
originate loans, frequently service them and seek remedies-when they fail. - They have
brick and mortar investments incommunities. ~ Significantly, they bear the risk of .
repurchase from the investor if a loan: farls and. garner slgnlt' icant reputattonal as welI as
financial risk in the eommunity If tt does... : _

Loan: orrgmators lenders and mortgage brokers - are compensated through drrect
front-end fees paid by borrowers. A mortgage broker may also be compensated by a
lender based on the loan rate or yield on the loan o which the borrower agrees wrth
, mcreased compensetlon resuttmg frcm a greater rate - '

Smce the early 19903 followmg the advent of mortgage brekers the U. S Department of
Housmg and. Urban Development (HUD) has required the disclosure of yield spread
premiums (YSPs) to mortgage brokers in table-funded transactions as settlement costs.
of the borrower.. In its 2002 proposed Real Estate Settlement Procedures Act (RESPA)
rule, which was withdrawn in 2004, HUD sought to make the. dlsclesure clearer than the
current requirements- which permit disclosure as a notation on a: list of fees as "YSP

POC" or yield spread premium-paid outside of- closrng Fhe ex:stence of a greater YSP
can affect the: breker’s and the borrewer s choice of a mortgage '

Whrle a lender atso may recewe compensatron based ona Iean S yreid by investors in
the -secondary. mor gage ‘market, HUD:"has" not required’ the disclosure. of these
payments to'lenders. ‘Where lenders receive such payments, they are not obtained at
settlement. Mereover many lenders hold loans in their own portfolio and do not receive
such: payments on-loans.  Also, when consumers shop among lenders; they have a
clear:sense of what their rates and: costs are; dlsc[osure of spectfic back end fees to the
Iender is-not: necessary 1o protect consumers :

. TGDAY’S‘MORTGAGE MARKET

Homeownershrp today is near lts hrghest level in hrstory — neaily 70 percent overa!l
Homeownership rates rose rough!y 3.5 percentage points in the U.S. between 1989 and
2001. Looking at recent years, in 2001, the overall homeownership rate was 67.8
percent. - .In 20086;.it was 68.9 percent; ‘For Afr:can-Amencans the rate in 2001 was
47.7: percent and in 2006 it grew to 48.2 percent (atthough it was49.1 percent in 2004)
For Hrspamcs the rate m 2001 was’ 47 3 percent and in 2006 |t was 49 5 percent '

? Properly used an increased rate can help the consumer defray some or all of his settlement costs.

S HIUD has established an ¢xemption vnder RESPA for secondary market transactions. Notwithstanding assertions
by mortgage broker organizations of asymmetry of disclosure requirements, HUD has aggressively pursued
improvement of mortgage broker disclosures and has not sought disclesure of secondary market payments o
lenders. Considering the differing perceptions of borrowers regarding mortgage brokers and lenders, it is evident
that HUD regards payments to mortgage brokers by Ienders, and not secnndary market payments to fenders, as
requiring greater borrower understanding.




As a result of these increases in homeownership, across all demographics, more
Americans are building tremendous wealith by increasing their home equity through their

monthly payments and through' the impressive rate of home pnce apprecratlon seeh in
recent years..

MBA’'s data indicate that more than a third of all homeowners own their homes free and
clear of any lien. Of the 50 million mortgage holders, or two-thirds of homeowners who
do have mortgages, .three-quarters have fixed rate mortgages. . Only one quarter of

these borrowers,.or about a sncth of alt homeowners have adjustabie rate mortgages
(ARMs)
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According to MBA’s Mortgage Originations Survey, in the first half of 2006, 62 percent
of the dollar volumes of loans originated were prime loans, 16 percent were Alt. A, and

19 percent were nonprime, with govemment loans accounting for the remamlng 3
percent. : _ :
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Based on first half 2006 data, nearly half of nonprime borrowers, or 45 percent, used
nonprime loans to buy homes. One In four of these purchases was made by a first-time
homebuyer. Also, notably, over the last several years the average difference between
the interest rates of pnme loans and nonprlme loans has decreased markedly.

k. SUBPRIME MARKET TROUBLES IN PERSPECTIVE

Among current -homeowners, 4.9 percent are subprime borrbwers' with adjustable rate
mortgages. Of these: subpnme ARMs, 10.13 percent are seriously delinquent or in
foreclosure. To put this in proper perspective, this is 10 percent of 4.9 percent of
homeowners with mortgages or approximately 250,000 homeowners, importantly,
based on experience, fully half of those borrowers will find a solution that avoids a
foreclosure sale. In other words, 99.75 percent of homeowners are not at risk of
foreclosure. The current foreclosure rate, while important, is not out of line with rates in
the past and does not characterize a macroeconomic event for the U.S. economy.

Notably, the problems associated with the subprime market were driven by a number of
factors: over-capacity of capital, deceleration or drop in home price appreciation and an
increase in unemployment in specific regions in the country.

The issue of over-capacity is being addressed both by market participants who are
- tightening’ underwriting standards or have left the market altogether and by federal
regulators. For examp[e today the psrcentage of banks reporting tighter underwriting
standards is the highest in 15 years and those who most abused the system are out of
business. In fact, over 40 companies have closed due fo being overly aggressive in
their underwriting. Regulatory actions such as the recent comprehensive guidance

related to nontraditional products and the expected final statement on subprime lending

will further tighten underwriting of many mortgage products.




Most importantly, unemployment was and continues to be the main factor in the rise of
_delinquencies and foreclosures across the nation ~ not mortgage products According
to Freddie Mac, based on a sample of loans: in Workout Prospector® from 2008, data
demonstrate that delinquencies among ali borrowers are a function of a variety of
factors including, first and foremost, economic difficulties caused by job losses. The
data shows the following chief causes for mortgage delinquency:®

_ Unemployment or Loss of Income - 36.3%
Iness in the Family ‘ - 21.1%
Excessive Obligation : 13.6%
Marital Difficulties R 6.0%
S Death in the Family 3.9%
Property Problems or Casualty Loss 2.8%
Extreme Hardship 0.9%
. Inability To Sell Or Rent Property 1.4% .
Employment transfer or mllitary service 0.6%
‘All other reasons : . 13.3%.

An examination of MBA’s National Delinquency Survey (NDS) for the first quarter of
2007 :also confirms the causal relationship between unemployment and detlnquenc;es
For example, the chart beiow shows the top five states that have the highest
detmquenmes across all loan categories (including subprime ARM, subprime fixed,
FHA, prime ARM and prime fixed) including three- that have the highest rates of
unemployment—omo Mlchlgan and lndlana

: Seriousty Delinguent Loans -2067 01

Subprime ARM Subprime Flxed FHA Prima ARM Prime Flxet At Loans
HIGHEST FIVE STATES .
Ohlo 19.86 Mississippt 14.06 . Michigan . 10.04 Misslssippl 4.77 Onio 1.82 Qhlo
Michigan 18,98 Ohlo 12.70 - Ohio ) 8.72 Indigna - 4,16 - Loulsiana 1775 Mississlppi
Lovisiana . 18,27 Loufsiana 11.48 Loulsiana 7.82 Qhie © 410 Indiana 1.67 Indiana
Mississipp o 17.92 Michigan 10.51 Ingiana - 158 . OKahoma: 4.0 Mississippl . 185 Louisiana’
Indiana 17.26 liliama C 880 South Carolina 7.14 Lotlslana 392 Michigan o2 Michigan
US Average 16,43 US Average 5.88 US Average 5.28 US Average 1.68 US Avorage 0.67 US Average
Califomia 757 Califomia - 2.92 Califomia 1.96 Califomia 1.22 ° Callforla 0.20 Galifornia
LOWEST FIVE STATES' .
[daho 5.40 Lah 2,53 ldahe 1.91 Utah 077 ‘Callfornla 0.20 Washington
WasHngten 4.72 Cregon 223 Muontana 1.67 Qregon 067 Monfana 0.19 Montana
Qregon 417 Hawaii 2.16 North Dakota 1.84 Hawali 0.66 Hawail 013 Oregon
Arizona 440 Asizona <207 - . Alaska | 135 Washington 064 Wyoming - 0.43 Hawali

{Rah 389 Alaska 1.38 Wyoming 1.22 idaho 0.63 = Norh Dakota. 012 Wyoming:

Seriously dedinguem lnaﬁs ara those 90 days or more pastdua orin foreclosune
Source: Mortgags Banikers-Assoclaton Nagonal Delinguency Survey

Excludes delinguent foans in Lovisiana and Mississippi due to the effects of the 2005 hurricanes, Note Freddie
Mac also published a summary of causes for mortgage delinquency based on data from 1999-2005, which
essentially tracked these results,
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All three of these states have suffered large declines in m’anufa'cturing employment.
While there has been some pickup in service sector employment in those staies, that
employment is not often in the areas where job losses occurred and the wages are
often lower in the service sector. For example, while we have seen increases in
employment in places like Cincinnati, Columbus, Anir Arbor, and Indranapolls we have
seen job losses in Detroit; Flint, Cteveland Dayton and Muncie.

While Chio, lndlana and Michigan account for 8.7 percent of the mortgage ioans in the
country, those three states account for 19.9 percent of the nation's loans in foreclosure
and 15 percent of all of the foreclosures started in the country during the first quarter.
Without these three ‘states, the percent of loans in foreclosure would be below the
national average over the last 10 years 1. 12 percent versus an average of 1.19
- percernt. _

To put these numbers in’ further perspectlve the- level of foreclosures and foreclosure
starts for those three states has exceeded what occurred in Texas durmg the oil bust of
the mid-1980s, and Ohio has the highest level ever seeri in‘thé MBA survey for a large
state.

In its most recent data, MBA is seeing increases in delinquencies and foreclosures for
nonprime loans, particularly nonprime ARMs. -'Because of technology, induced cost
reduction and efficiency gains by the industry as well as the. appetrtes of bortowers for
credit, the share of outstanding loans that are nonprime has beeri i increasing for the last
several years. The higher average delinquency and foreclosure rates among these
loans mean the overall statistics for total outstandmg mortgages are unlikely to fall as.
low as in the past. : : _

It is important to note that nonprime loans have always had higher delinquency and
foreclosure rates, and lenders factor in these risks when lending to nonprime borrowers.
Given the fact that nonprime borrowers have weaker credit profiles, this is not
surprising. Foreclosures also can be accelerated by. slow housing markets that limit
borrowers’ ability to quickly sell in order to cover their losses. MBA data has indicated
that over the last several quarters a: number of factors,. mcludmg the aging of the
porifolio, increasing short-term interest rates and high energy prices, have been putting
upward pressure on delinquency rates. _

According to MBA’s NDS, delinquencies overall dropped in the first quarter of 2007 from
the fourth quarter of 2006. Assertions that delinquency or foreclosure rates are at crisis
levels and a greater percentage of borrowers are losing their homes are not supported
by data. In fact, delinquency and foreclosure rates have remained relatively low with
some increases over the last year. The chart below traces delinquencies from 1998
through the first quarter of 2007. It reveals the fact that delinquencies were higher in
the subprime market af the end of 2000 as well as during 2002 than they were in the
first quarter of 2007. ‘




Chart 1. Total Delinquency Rate by Loan Type
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The delmquency rate for mortgage loans on one—to—four unit residential propemes stood
at 4.84 percent. of all loans outstanding in the first quarter of 2007 on a seascnally
adjusted basis, down .11 basis points from the fourth quarter and up 43 basis points
from one year ago, according to MBA’s NDS. Both prime and subprime ARM loans had
higher delinquency rates as compared to the fourth quarter of 2006. Delinquency rates
for the fourth quarter increased 30 basis points for prime ARM |oans {from 3.39 percent
to 3.69 percent) and increased 131 basis points for subprime ARMSs (from 14.44 percent.
to-15.75 percent). The delinquency rate for prime fixed loans decreased 8 basis points
(from 2.27 to 2.19 percent), while the rate mcreased 16 basis points for subprime fixed
rate loans (from 10.09 percent to 10.25 percent)

MBA's first quarter 2007 NDS found that the percentage of loans in the foreciosure
process was 1.28 percent, an increase of nine basis points from the fourth quarter of
2008, while the seasonally adjusted rate of loans entering the foreclosure process was
0.58 percent, four basis points higher than the previous quarter. The foreclosure
inventory rate for subprime loans in the first quarter of 2007 was 5.10 percent, up from
4.53 percent in the fourth quarter of 2006 but still well below historic high points in the
early 2000s. The foreclosure inventory. rate for prime ARMs went from 0.92 percent in
the fourth quarter up to 1 09 percent in the first quarter for nonpnme ARMs from 5.62

7 These figures are based on MBA data. MBA deﬁues"‘de]inquency”'as having ofie or more payinents overdue, -
The loans in foreclosure are approximately a third of these manbers and the borrowers actually losing their homes
are approximately a fourth of that group.




percent to 6.46. The foreclosure inventory rate increased for subprime fixed rate
mortgage loans it went from 3.19 percent to 3.29 percent.

IV. MORTGAGE PRODUGT INNOVATION - Creating Access and Affordability

The r'nortgage industry takes pride in its innovations in developing mortgage products.
Innovation in combination with the liquidity provided by the secondary market has
dramatically expanded the opportunity for consumers to become homeowners,
partlcularly for traditionally underserved borrowers

Over the past several decades as mortgage lenders have sought to adapt to changing

market conditions and changing consumer preferences, mortgage’ products have
developed beyond the 30-year, fixed-rate, amortizing mortgage. In fact, in the early
1980s, in response to prohlbstlvely htgh mterest rates the ARM began to gain wide
acceptance. -

In addition to ARMs, some Ienders at the forefront of responding fo consumer demand
for product diversity, particutarly in high cost markets, began to offer interest-only and
payment-option mortgages. Morlgage lenders have successfully offered such products
for decades, through different market cycles, without threatening their safety and
“soundness. It ‘is therefore prudent to look to the practices of lenders regarding
nontraditional mortgage products rather than imposing overly prescriptive requirements
that would force them to change proven standards dlsadvantaglng mstltutlons fmm
effectwely parhcrpatmg in this: market . :

Over the last decade hybrld ARMs, where the mltlal mterest rate is flxed for a penod of
time and then adjusts annually, also have: gained ‘wide -acceptance ‘in response to
consurer demand. - Through' these products, borrowers now can take adVantage of
hundreds of different - financing - options -based  on their mdwrdual needs . and
circumstances. ‘They can also choose among thousands of mortgage! ongmators MBA
supports the ‘opportunity for consumers to make their own choices. Consumers are in
the best position:{o choose which morigage option is best for them and theirfamilies.

A. Nontraditional Mortgage Products

“Nontradltlonal mortgage products refer to financing options whlch have been
developed to increase flexibilty and affordablllty and otherwise meet the needs of
homebuyers who have been purchasing homes in an environment where real estate
prices have increased faster than borrowers’ incomes.- Other homeowners have used
these products to tap their homes’ increased equity for a variety of needs including
home improvements and renovations, paying down other forms of debt, as well as
education and healthcare needs. While these products have often been characterized
as "new,” some of them actually predate long term fixed-rate morigages. Nontraditional
mortgage products include fixed- and adjustable-rate loans that permit interest only (10)
payments and payment-option loans inciuding option ARMs..




MBA strongly believes that the market's success in making these “nontraditional”
products available is a positive development. Although these products have been used
to finance a relatively small portion of the natlons housing, they have offered and
cont:nue to offer new, useful cholces for borrowers.

Notably, however, while nontradit:ona! products have offered borrowers a variety of
options, many of these products are not prevalent in the nonprime market. Payment-
option loans are typically not available in the nonprime sector. In fact, according to
Fitch Ratings, no nonprime loans carried a negative amortization feature in 2005. The
10 share in the prime sector was 44 percent of dollar volumes, while it was 25 percent
of dollar volumes in the nonprime sector. According to Standard & Poors, nonprime 10
borrowers tend to have larger loans, typically indicating higher ;ncomes and better
credit scores than nonprime borrowers who choose other products.’

To be sure, as with all mortgage products,  nonfraditional mortgages must be
underwritten by lenders. in ‘a safe and sound manner and their- risks must be
appropriately manhaged. -~ As with other products, loan originators must provide
consumers necessary information on a product's terms so a borrower can determme
whether the product matches htS or her needs and financial abllutles

Reports by MBA members and other data reviewed by MBA indicate that lnterest-only
and payment-option mottgage borrowers also generally have -good credit scores and
relatlvely low loan-to-value (LTV) ratios. These products also tend to be:most prevalent
in higher cost areas of the: country where there is a greater need for affordability
products. For example, California, a particularly high cost state, has always had a high
ARM share. - As the risk of a loan or its features increase, mortgage lenders take
appropriate steps to offset the risk by requmng other features like higher credit scores to
ensure a borrowers credlt worthmess

A Interest-OnIy and Payment-Optlon Mortgages'

tnterest—onty and payment optlon mortgages are two dlfferent products. Each is treated
differently by {enders: in terms of credtt pohcy, underwrrtmg standards and risk
management ' :

An 1nterest-only mortgage is i-cemmonly a loan under which a‘borrower is permitted to
make interest-only payments for a certain period of time, after which the borrower is
required to ‘make principal payments as well. The interest rate may be fixed or
adjustable during: the interest-only pericd and may be fixed or adjustable after
amortizing payments are required. Borrowers are typically allewed at their optton fo
make principal payments durtng the mterest—onty penod

A payment-option mortgage isa -Ioan for which a borrower typically has an option each

month to make one of four payments: an amortizing payment based on a 15-year
repayment schedule; an amortizing payment based on a 30-year repayment schedule;
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an interest-only payment; or a minimum payment based on a start rate which is below
the fully-indexed accrual interest rate.

Where the minimum payment is insufficient to pay all of the interest due at the accrual
interest rate, negative amortization occurs. Negative amortization means that the
principal balance owed by the borrower increases. Typically, the minimum payment is

fixed for 12 months, after which it adjusts annually based on the fully-indexed rate.

Payment increases are usually limited to 7.5 percent.in any one year, The amount of
negative amortization may range from 10 to 256 percent of the original mortgage amount;

if this limit is reached, the loan is recast, requiring payments that will amoitize the-

outstandlng balance over the remammg term of the mortgage
B.  ARMsand Hybrid ARMs

~ ARMs, including hybrid ARMs, significantly differ from interest-only and payment-option
products and are not covered by the nontraditional guidance. As. explained below, on
March 7, 2007, the Federal financial regulators published a Proposed Statement on
Subprime Mortgage Lendrng that, among other things, would cover hybrid ARMs.8

ARMs, first developed in the 19703 permtt borrowers to lower therr payments if they are
willing to assume the risk of interest rate changes. Hybrid ARMSs, introduced in the mid-
1990s, combine the benefits of fixed rate mortgages and adjustable mortgages and
allow borrowers to opt for-a lower initial interest rate and lower monthly payments, which
are fixed for a period of two to ten years ({including 2-28 ARMs and ARMs with longer
fixed payment periods). -After-the fixed payment period ends, the hybrid ARM converts

to an adjustable rate morigage with the interest rate-and payments adjusting perrodrcaily

(usually yearly) based on mterest rate changes in the capital markets

ARMSs, including hybrid ARMs, are not simply refrnancmg tools; these mortgages are
“affordable financing and for some borrowers. credit répair options that have helped
millions of borrowers achieve the dream of homeownership. Hybrid ARMs offer a lower
monthly payment during the fixed payment period than a fixed rate mortgage. Nearly
half, or 45 percent, of nonprime loans are purchase-loans, with 25 percent of nonprime
purchase ‘mortgages orrgrnated for first-time homebuyers indicating that a significant
portion of the recent gains in homeownership are likely attributable to hybrid ARMs. tn
the first half of 2006, 67 percent of new subprrme loans were ARMS

Data avarlable to MBA from iarge member compan;es mdrcate that for the 30 percent of
hybrid ARM loans that borrowers refinance with their-companies, 50 percent of these
hybrid ARM borrowers refinance into a prime loan, half of which are fixed, half of which
are ARMs. Of the remaining 50 percent of borrowers 25 percent refmance into fixed
rate subprime products and 25 percent refmance into other ARMs

Hybrrd ARMs are trequently underwrltten usrng more flexub!e gurdelrnes based on
‘reasonable repayment expectations, allowing many more: borrowers to qualify for these

® Proposed Statement on Subprime Mortgage'Lending, 72 Federal Register. 10533 {March 7, 2007)
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loans. Flexible underwriting for hybrid ARMs is appropriate. Relatively few hybrid ARMs
experience any adjustment at all; hybrid ARMs are usua!ly refinanced very early in their
terms. Data from Fitch Ratings indicate that of the prime loans originated in 2003; only
44 percent remained outstanding as of the second quarter of 2006, For subprsme loans

originated in 2003, oniy 22 percent remain outstanding as of that time. - ‘

H-ARMs and hybrid ARMs are required to be underwritten at the fully-indexed rate, as -
the guidance proposes (see below) then we must face the fact that many hybrid ARM
borrowers simply will not qualify for mortgages to buy homes or to get needed credit.
For many borrowers, the choice is not between an ARM and a fixed rate mortgage to
finance the property they Want itis an ARM or no mortgage atall..

Hybrtd ARMs are not “exploding mortgages. » Payment increases are’ generally much
- smaller than alleged and by virtue of borrowers moving or refinancing,. frequently never
- come due. The rates and payments under hybrid ARMs do not normally incréase by
40-50 percent, after the option period has expired, as has been alleged. - In fact,
whether there are any payment increases depends on the structure of the ARM and
what happens to -interest rates during the fixed period of the loan. Data from lenders
demonstrate that today, on average, the.change between the average start rate and the
average fully indexed rate under. these morigages is generally’ no: more than 2-3
percentage points. To protect borrowers from unmanageable payment increases,
~ lenders structure hybrid ARMs so that there is a cap on the periodic adjustment. Also,
as Indicated, most subprime borrowers do not remain in their morigages. for more than
three years. - In‘any event, the potential increase in payments for borrowers later in the
life of a hybrid ARM pa!es by: comparlson to the tmtlal up—front savmgs to these
borrowers ' ‘ :

C. Federal and State Gwdance ‘
_ 1. Nontradltional Gundance

On September 28, 2006, the federal financial regulators including the Board of
Governors of the Federal Reserve (FRBY), the Office of the Comptroller of the Currency
(OCC), - the Office of Thiift Supervision (OTS), the Federal Deposit Insurance
Corporation (FDIC) and the National Credit Union Administration (NCUA) jointly issued
‘Final Guidance on Nontraditional Mortgage Products (the Guidance).® Key aspects of
the guidance are the same as the proposed guidance issued for comment by the
regulators, with a few szgnlﬁcant clariflcatlons :

The Gurdance addresses rlsks posed to federally regu!ated financial institutions by the
growing use of moftgage products that allow borrowers to defer payments of principal
and, sometimes, interest. - The guidance specifically covers interest only. (I0) and
payment-option adjustable rate mortgages (Option ARMs). It specifically excludes home
equity lines of credit (HELOCs) and reverse mortgages . _

® 71 Federal Register 58609 {October 4, 2006)
hitp:/ivww federalreserve.goviboarddocs/pressiberey/2008/20060929/attachment1.pdf
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The guidance applies to federally regutated institutions including federally chartered
banks, savings and loans and credit unions but it has a "trickle down" effect since it
requires such institutions to monitor the quality of third party originations so they reﬂect
the institutions’ lending standards:.and compliance with laws and regulatlons

The Guidance addresses. three sets of concerns: (1) Loan Terms and Underwriting
Standards; (2) Portfolio and Risk Management Practlces and (3) Consumer Protectron
Issues, . _

On November 14, 20086, the: Conferenee' of State: Bank Sepennsors : (CSBS) and the
American- Assocratron of Residential Mortgage - Regulators (AARMR) encouraged the

states to-adopt gu:dance which generally tracked the Federal Guidance and, to this end,
both- organlzat:ons published their template as CSBS/AARMR Guidance. This gurdancef

is* based on. the Federal  Guidance, ‘and only -modified .or deleted those provrsrons
dealmg wrth nsk management that were: mapplrcab!e to non-deposrtory mstltutlons '

In. thelr press announcement the organlzatlons noted that conmstent gwdance “wrll
allow: the: opportunity: to- gauge the .impact on the mortgage: ‘market and consumer
behavior.” ‘As of this date; 35 states and the District of Columbia. have adopted or
begun the precess of adoptlng the CSBSIAARMR gu;dance :

Mortgage lenders have been subject toa patchwork of Iendmg requwements in areas
other than nontradltronal products, emanating from the federal, state and even local
governmenis. - These diverse standards, while well-infentioned, have lessened
competition, increased regulatory costs and, thereby, increased costs to the consumer.
Restrictions -that vary from locality to locality lessen the number of entrants that are
willing to learn and comply with particular requirements. “increased regulatory: risks and
compliance costs for those who do compete trans!ate into lncreased costs for
consumers. E T

For these reasons, MBA particularly appreciates the efforts of the regulators o develop
guidance that is consistent among federal and state regulated institutions. MBA will
continue * to - advocate . such conmstency to better serve consumers increases
competltion and lowers costs. :

2. Statement oh Subprlme Lendlng

On June 29, 2007, the federal financial regulators including the Board of Governors of
- the Federal Reserve (FRB), the Office of the Comptroller of the Currency (OCC}, the
Office of Thiift Supervision {(OTS), the Federal Deposit Insurance Corporation (FDIC)
and the National Credit Union Administration (NCUA) also jointly issued:a Statement on
Subprime Mortgage Lending (Statement) that was published in the Federal Register on
July 10, 2007. The regulators proposed the Statement for comment on March 7, 2007
and MBA provided extensive comments.
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The Statement largely tracks the proposed statement. It is generally directed to
subprime ARM products offered to subprime borrowers that can cause “payment shock”
and that have one or more of the followmg charactenstrcs '

« Low initial payments based on a fixed introductory or teaser rate that expires.
~ after a short period and then adjusts to a variable index rate plus a margm for the
: remaining term of the loan
. Very high or no limits on- how much payment amount or mterest rate may

" increase (‘payment or rate caps”) on reset dates;

Lirhited or no documentation of borrower's income; '
Product features likely to result in frequent refi nancmg to mamtarn affordable
monthly payments; and/or

o Suybstantial prepayment penaltles and/or prepayment penaltles that extend

beyond the initial interest rate period.

The Statement provides guidance for federally regulated institutions regarding risk
managerment and undemwriting, control systems consumer protectron for theése loans as
well as plans for supervrsory rewew '

Notably, the: Statement provrdes that, in quallfy;ng borrowers for nonprlme ARM loans
meeting the foregoing criteria, institutions should evaluate the borrower’s ability to repay
the debt: by final maturity at the fully indexed rate. It also provides that the higher a
loan's risk, either from a loan's features or borrower characteristics, the more important
it is to verify the borrower’s income, assets and liabilities. The Statement reminds
institutions of necessary consumer protections “including warnings -about payment
shock, ba!loon payments taxes and i msurance and prepayment penaltles

- MBA appreciates the efforts of the Regulators fo provide this gwdance concerning
underwriting, risk management and consumer protection issues concerning subprime
short-term hybrid adjustable rate mortgage (ARM) products, subprime low
documentation loans and subprime loans with prepayment penalties and other specified
features. These products are not covered by the Regulators’ October 4, 2006
Guidance.'® This gwdance is trmely and appropriate consrdermg the very high demand
for these products and recent concerns that these products may present a higher risk of
default dependlng on economlc condltlons inctudrng falllng real estate prices.

MBA ‘abhors predatory Iendlng as a. starn on the rnduetry For this reason, MBA
appreciates fhat the: Statement made clear that subprime Iendmg is not synonymous
with predatory !endtng ‘

MBA remains concerned, however that the Statement may unduly limit credtt and
homeownership opportunities to credtt worthy borrowers and add a new layer of
disclosures without a comprehensive revision of the current drsclosures that hborrowers
face and routinely i rgnore across. the entlre market.

- ¥ Interagency Guidance on Nontraditional Prodtict Risks, T1FR 58609 (October 4, 2008).
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While MBA supports provisions of the Statement requiring that lenders underwrite loans
based on a finding of a borrower’s ability to repay, MBA does not agree with ngrd ohe
size fits all underwriling standards. Underwriting flexibility in both the prime and
subprime mortgage markets is appropriate to address borrowers’ situations and
resources. and has resuited in. increased. homeownershlp In that- vein, MBA
‘appreciates that the Statement did not require use of a rigid debi-to-income ratio to
qualify borrowers, even for reduced documentation leans nor did it unduly limit no-
documentation or low-documentation  loans - that remain :good. options. for many
borrowers as long as the risks of the loan are approprlately evaluated and. the borrower
is mformed of- any increased cost resulting from the Ioan n

MBA also apprecrates ‘and supports the Regulators strong encouragement that
institutions that impose prepayment penalties structure them in stich a way that they do
hot extend beyond the initial reset period and, further, provrde borrowers a sufficient
wandow of time immediately prior to the reset date to refinance without a penalty.

While MBA strongly supports the consumer protectlon ‘provisions of the Statement
requiring new “disclosures, MBA also strongly believés that to be truly - effective,
disclosures and the disclosure process, including disclosures under RESPA, TILA and
other laws, must be comprehensively overhauled and. greatly simplified, so that the
resultant “disclosures are read, . understood and - useful to consumers, ' increase
competrtlon and lower consumers' costs, MBA also supports rmproved disclosures by
mortgage brokers along ‘with the other disclosures requlred under the Statement, to
address concemns about steerlng In partrcular mortgage brokers should: prowde much
better disclostires of whether or not they aré the consumer's agent. Furthermore
brokers should disclose their fees’ to prevent steermg to products that are more lucrative
for the broker.  MBA would urge regulators to support better. licensing and bonding
requrrements for brokers .

3 Unclerwrrtmg Standards B

The establrshment of undeiwritmg standards is ordinarily the responsibility of lenders
and mortgage investors who are constantly refining credit policies in response to risk
analysis, market cond:trons and consumer behavior. - Mortgage lenders’ have
successfully oﬁered nontraditional as well as hybrid ARM products using credit reports,
credit scores; and sophisticated modeling to ensure that the featurés of nontraditional
toans are. mltrgated with features that reduce risk. While recent information assumes
that some lenders and investors have developed products that have resulted in
unsatisfactory. delingliency levels, it is far too early to fully assess the extent of this
problem. - It is clear though that the capital markets have responded through changing
the gurdetmes end‘ underwriting standards of the products in which they wrll invest.
Current cred’t op ons' have become much more conservatrve

While MBA a_nd its members agree that borrowers should not be undernwritten at teaser
rates that are substantially below the fully-indexed accrual rate and are in effect for just
the first few months of the mortgage, MBA has not favored the establishment of rigid
overly broad, underwriting standards. that require analysis of borrowers’ ability to repay
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the debt by final maturity at the fully indexed rate, assuming a fully amortlzmg
repayment schedule. We have commented that such an approach is far too prescriptive
and forces lenders to apply credit policies that drsadvantage products in a manner
which is inconsistent w;th their risks. _

The nontradrtronal gurdance expects that interest-only and payment optron mortgages

be underwritten to the fully indexed rate, a result that will limit the availability of these
products, The extension of this requirement to hybrid ARMs will have a similar effect.

Moreover, -under an. approach requiring underwrrtmg to the fully indexed rate, a 10/1

hybrid ARM with a 20-year amortization starting in year eleven would be disadvantaged

against a 3/1 hybrid ARM with a 27-year amortization starting in year four despite the -
fact that most lenders wouid consider the 10/1 hybrid ARM a lower risk’ produot

Key risk factors of &' hybrrd mortgage mclude the initial Iength of tlme during which. the
interest rate is fixed, where an interest-only payment is required or the fact that the loan
does not amortize. An overly broad standard may require lenders te invert this risk
analysis and.treat loans with a longer fixed rate or payment ttmeframe as h:gher risk
than those wrth shorter trmeframes .

MBA would caution that if the poiroy deorsron is {o require underwrrtmg of hybrrd ARMS
to the fully indexed rate going forward, any such: policy must be flexible encugh to
ensure that all borrowers facing a reset. wil have access to credit to refinance. To that
end, MBA is committed to consultations with Wall Street, the government sponsored
enterprises and advocacy organizations to assure that credit is available. . We cannot
allow the current tightening of credit to strangle borrowers who, previously,. could easrly
refinance. ,

. 4. Portfolio and Risk Management Practices

MBA and its’-members share the view embodied in the guidance that lenders should
pay particular attention to those products in their portfolios that carry higher risks and
change credit policies and risk management practices when performance problems
anse or rrek analysis mdrcates there mrght be a problem.

There is also agreement with the requrrement that mortgage lenders should have
appropnate controls in place for the types of mortgage products they originate. Lending
instifutions work mterna[ly and ‘with their regulators to ensure that their loan foss
reserves are adequate given the risks in their portfolios.

5 Borrower Informatron Concemlng Nontradrtronal Products

MBA-and- its members strongty b.eileve that- the features of mortgage.products offered to
consumers should be faitly represented so that consumers can decide for themseives
which’ product makes the most sense given their personal financial position. Many
consumers understand the array of products and have used them approprrately to their
advantage. ' .
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Because there is no single, uniform, mandated disclosure for nontraditional products,
lenders have developed thek own disclosures to inform borrowers about the
characteristics of these products. Many morigage lenders have been originating these
products for a considerable amount of time and have significant experience with them.
This‘ experience has informed the development of disclos-ures

Lenders a|so provrde borrowers the range of rnformatron and dlsclosures mandated_

under the Real Estate Seftlement Procedures Act (RESPA) and the Truth in Lending
Act (TiLA), mcludmg the: Consumer Handbook on Adjustab!e-Rate Mortgeges (CHARM)
bookiet

MBA has revrewed the drsclosures developed by severai MBA members who ongmate
significant volumes of nontraditional mortgages and have found them to be quite
detailed” and: comprehensive in provrdmg consumers the rnformafron they need to fully
understand ' the S mortgage E product ~they - - are - consrdenng

Mortgage Ienders that successfully offer these products oonstantly review the
performance of these loans. They make changes as warranted to credit'policies and
other practices, including disclosures toi |mprove performance and to-facilitate customer
understandmg _ . : S o

MBA epprecrates the efforfs of the federal regulators to issue Proposed Illustratlons of
Consumer Information on Nontraditional Products published contemporaneously with
the federal nontraditional product gurdance and we strongly urge the regulators to use
the existing authorities under TILA to improve disclosures for- nontraditional produots
nationwide. : :

The regulators determined that new information as set forth in the Proposed lllustrations
could not await a more comprehensive approach to disclosure as suggested by MBA in
its comments on the Guidance. The regulators concluded that guidance was needed
now, to ensure that consumers get the information they need about nontraditional
products. There is a similar point of view respecting the. products covered by the
Statement. While MBA supports provision of all necessary information, we urge the
regulators to regard the new disclosure iliustrations as a temporary approach. MBA
recommends that the regu[ators direct their energies toward a much more
comprehensrve approach of improving the mortgage disclosure process for consumers
and requrre the provision of these disclosures from alf mortgage lenders.

Consumers today coniront a pile of disclosures when they appfy for and close on a
mortgage. Sadly, every new layer of disclosure simply increases the likelihood that the
consumer will merely initial all of them without even a cursory reading. For this reason,
the number of disclosures need not increase, irather, they need to be combrned
_stfeam!med and made much more user frrendfy _ ‘

Efforts at ;mprovement should include all disclosures requzred by federa} law. - Because

RESPA and TILA apply to regulated and unregulated entities, such an approach is the
best means of assuring that virtually all consumers receive high quality information and
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that a level playing field of disclosure requirements is established for all industry |
originators. These efforts should also consider the plethora of state disclosures.

MBA, strongly believes that sound -underwriting, risk management and consumer
information are essential to the public interest. We also believe it is essential that the
legistative and regulatory environment foster innovation in the industry to assure that
borrowers confront a competitive marketplace offering low cost credit options. Such an
environment allows lenders to provide borrowers the widest array of options to
purchase, maintain and, as needed, draw equrty from their homes to meet the demands
of their lives.

V.  FORECLOSURE PREVENTION AND sER\ﬂcrNG.PRAcﬂoES

Mortgage -servicers want to preserve homeownership -and, in fact, have economic
incentives to get borrowers back on their feet as quickly as possible and avoid
foreclosure. Delinguencies and foreclosures are costly both from a hard and soft dollar
perspective.  Significant staff must be dedicated to handling delinquencies and
foreclosures. Servicers also-must advance principal and interest payments to investors
and pay taxes and insurance premiums even though such payments are not received
from the borrower. If the loan becomes seriously delinquent, servicers must hire
foreclosure attorneys and pay for property preservation.. All these costs can be a
significant drain on capital. In the event of foreclosure, notehotders-'take-significant
losses on the lcans. A 2003 Federal Reserve study notes that “estimated losses on
foreclosures -range from 30 percent to 60 percent of the outstandrng loan balance
because of legal fees, foregone interest, and property expenses.” ~From a pure
economlc ba5|s alone servicers do not desire foreclosures.

it is lmportant to note that servicer profrts derrve from recewrng the -servicing fee for
administering the loans.  Although the servicing fee is small, usually amounting to one
fourth-of one percent of the loan balance, when a loan is delinquent, that fee is not
earned. - When-a loan is- extinguished through foreclosure, the servicing asset
represented on the balance sheet is also extinguished. Large numbers of foreclosures
are defrimental to a servicer's earnings and net worth. Thus, long-standing claims that
lenders. knowingly put borrowers into products they cannot afford in order to take the
property {hrough: forec!osure are simply unfounded. ,

In reahty, everyone loses in a forec|osure - the borrower the local oommumty, the
mortgage insurer, investors and the servicer, Lenders and servicers do not have
incentives to cause foreclosures, because profitability rests in keeping loans current
and, as such, the interests of borrowers and- Ienders are airgned :

A Loss Mitigation Too!s

Foreclosrnq on Opportunity. State Laws and Mortgage Credit, Karen . Pence Board of Governors of
the Federal Reserve System, May 13, 2003.
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Recognizing the significant downside to foreclosures and with a strong desire to assist
their borrowers, servicers have, over the last 15 years, made deliberate and significant
strides to provide workeut alternatives to foreclosure. These alternatives include both
home retention options, such as forbearance, repayment plans and-modifications, and
home relinquishment options when the borrower can, no longer support the: debt -Of
course, servicers. strive to provide home retention solutions whenever’ poss;ble The
following is a: brief overview of the home retention options used by: servicers. Th_e
:availablhty of these options i is dependent on investor agreement :

. Forbearance Plans These plans prowde postponements in payments wrth a
typical duration of six months, followed by repayment of the arrearage over. tlme
The plans:can be verbal orwrittén.. = . _ o ST

» Delinquent Refinances: Alihough less common, borrowers that: are less than
three months behind may be able to refi nance to Iower rates and capitahze the
arrearage . . . i

. -.Subordmatlon of: Unpald Debts: Serwcers in some cases can aiso place the
arrearages into a junior lien in order to bring the loan current. The borrower is
- required to pay both debts, similar to a repayment plan, but this option makes
such payments more affordable because the balance owed is amortlzed over a

: —longer pened of time ' :

e Temporary Modlflcatlons. These modifi catrons ailow for a temporary reductlon
‘in interest rate or payments fora perlod of time, usualiy Iastlng about six months

s Permanent Loan Modlflcatlons. These modrflcatlons result in permanent
changes to one or more of the original loan terms, such as the interest rate
and/or duration of the loan. A permanent mod ification is a very effective work out.
vehicle, because it provides an immediate resolution to the delinguency by taking
the amount of arrearage and adding it to the balance of the modified loan (g.g.
“capitalize the arrearage”) and re-amortizing the payments.. The duration of the
login can aiso be extended to reduce monthly payments. While this option gives
‘the borrower and loan servicer additional choices, its ‘availability is limited for
those mortgages that have been purchased by investors in the form of: mortgage-
backed securities. Because the MBS are held in frust, rules restnct sefvicers and

trustees from altenng the assets

Two-thirds of al! mortgage loans are placed in trusts to create mortgage-backed
securities and then the MBS are sold to investors. Trust documents dictate what
the servicer is permitted fo do in the way of loss mitigation. In many cases the
servicer is prohibited from meodifying the loan. In othér documents the servicer is
permitted-to follow standard industry practices—a very vague standard that could
create: liability for the servicer if there is a subsequent challenge from. some
investor group. Subprime .and other private label servicers have had moderate
success in amending the investor documents, but such changes require the
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- approval of all investors. There can be many investors in an MBS trust and

~ locating the beneficial owner investor can be difficult or impossible.” Under some
circumstances, the MBS trustee has to seek a legal opinion that modification of
delinquent loans will not affect the securities’ REMIC tax status. This is costly
and there is a risk that the IRS will have a different opinion and terminate the
REMIC. Such a resulf would be financially catastrophic for the MBS investors

 because the loss of REMIC status results in taxation of the trust as a corporation
and not as a pass-through entity. This means that the income from the MBS
wotild be taxed at both the trust entity level and the investor level, rather than just
at the investor level.

Non-home retention loss mitigation alternatives are useful ‘when borrowers have no
viable means to cure their financial situation. These options offer several benefits that
should not be discounted. First, they avoid foreclosure which can severely impact the
borrower's credit.  Second, the servicer generally does not seek: repayment of the
deficiency, which is the difference between the value received for the property and the
amount of the debt owed. Third, borrowers are often assisted with moving expenses.
These options are most often used when home prlces dectme below the amount of
outstand:ng debt : e

- Pre- Foreclosure Sales (PFS) or Short Sates Proceeds from -a third party sale
of the borrower's home are accepted as’ satisfaction for the mcrtgage even
'though they represent Iess than the amount owed.

» Deeds-in-Lieu of Forec!osure (DIL): The borrower votuntan}y deeds the
~ property to the servicer as satisfaction for the mortgage even though the value of
the' property is less than the amount owed

B. Servicer Practices

Before borrowers ever reach the point of being seriously delinquent, servicers -attempt
to cure the delinquency. Experience has shown that early intervention is the key to
curing delinquencies. As a result, servicers make significant attempts to contact
borrowers eatly in the delinquency or even before a delinquency occurs. In fact, prime
lenders have adopted some technigues from subprime lenders that have proven
effective, including: providing welcome calls to new customers ensuring that they have
important contact information; initiating reminder calls prior to the expiration- of the grace
period for at-risk borrowers; using automation to determine when a borrower's failure to
make a payment is outside of their normal pay-behavior; and prioritizing - out-bound
assistance calls to the highest risk delinquent borrowers first. This allows servrclng staff
to focus their resources where they are most needed. These techniques have proven to
be beneficial for consumers. - In addition to personal contact, servicers send numerous
notices to borrowers in’formin’g them of their delinquency, offering loss mitigation and
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providing helpful information on how to avoid foreclosure.  Property preservation
personnel in some cases also leave discrete information at the property address. '

Some servicers: are also using telecommunication tools to streamline contact with
delinquent borrowers. Through automation, the delinquency status of in-bound callers
can be determined very quickily-and calls routed automatically to workout staff thus by-
passing the company's standard customer service line.  The process is seamless to the
“consumer and avoids wait times. - Other companies provide dedicated toll-free numbers
that go directly to the loss mitigation teams trained. to address more comp!ex borrower
needs, : :

© Servicers have also deveioped Web sites that allow borrowers to access loss mitigation
information, obtain and submit required documents and in some cases apply for online.

Unfortunately, despite all this technology and effort over half of borrowers in foreciosure
proceedings have had no contact with their servicer.”® This lack of contact is one of the
blggest challenges servicers face in trying to cure delinquencies.

One srtuatlon that MBA belleves contrlbutes to this low contact rate is a prowsron in the
Fair Debt Collection Practices Act (FDCPA). Under FDCPA, a lender who purchases
servicing on a delinquent loan is required to announce:itself as a “debt collector” prior to
discussions -with  that customer. <A servicer who purchases current servicing that
subsequently becomes delinquent, - however, -is * not- required - to = make this
announcement.. This so-called .“mini Miranda waming” effectively drives borrowers
away by creating a misleading’ and - conflicting message with loss. mitigation efforts
(especially when servicers request financial information from the borrower for. purposes
of structuring the loss mltlgatlon plan).. -Servicers that purchase delinguent sefvicing -
should be treated like other servicers and not have to provide this statement.

Even with these obstacles, servicers are not just throwing in the towel. They are
proactive in exploring new options that bring borrowers to the table - ways that create
-approachable envirohments for borrowers who might be embarrassed or not trusting of
the lender. This includes teaming up with non-profit and for-profit agenmes to assist in
focating borrowers and providing homeownershtp counselmg

2 The following are the notices/solicitations typically provided by servicers: a payment reminder that
payment is past due {from 2-16th) (this is typically for high risk borfowers); Jate charge notice nofifying the
customer that payment is past due and late charge has been assessed; monthly account statement
reflacting either the ctirrent and/or total amount past due; notice’ of avallabzhty of counseling and’
stateflocal payment assistance programs at 45 days (Fedeéral Law); mail “How fo Save Your Home”
pamphlet at 80 days (Federal Law for FHA loans); mail infernally created documents on how fo save the
home for non-FHA foans; separate letters soliciting for loss mltlgatlon multiple calls each month to solicit
_ alternative collection/logs mitigation. Additionat notifications are sent pursuant to state statutory
reqwrements or preconditions to foreclosure including the breach (or demand letter); letter announcing
acce{erat:on of the debt, service of. pmcess nottces and foreclosure sale date Co

12 Forec]osure Avmdance Research, Fredd|e Mac 2005,
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Counselors work with borrowers and their servicers to achieve and execute loss
mitigation arrangements. The hope is that homeowners who are hesitant to call their
servicers will be more likely to contact a non-profit orgamzatlon or other reputable
1ntermedrary to discuss altematwes '

Recognizing the value of third- -party-groups in helping connect borrowers with servicers
and work out problems, MBA has parinered with NelghborWorks America, the
Homeownership Preservation Foundation and the Ad Council in a campaign to prevent
foreclosure that includes free mortgage counseling. Borrowers seeking assistance
should call 1-888-995-HOPE or visit hitp://www.995hope.org/. Through' this-service,
counselors are currentiy receiving 650 calls a day. About half of those callers enter into
counseling sessions and 42 percent of those result in posdwe final outcomes, avoiding
foreclosu re. : . :

.MBA also makes valuable informatlen available to borrowers in every stage and stafus
of the mortgage process, including delinquency, on the Home Loan Learnmg Center
Web srte at hitp:/Awvww.homeloanlearningcenter.comy/. _ : L

The paradigm has shifted from a decade ago. Borrowers need to know that lenders can
help. A direct call to the lender or to a reputable housing counselor can save a
borrower’s home. We hope to convey that message whenever possible.

V1. THE IMPOSITION OF A SUITABILITY STANDARD WOULD HURT THOSE IT
IS MEANT TO HELP - -

As lndrcated the data does not show that unsurtabte products. or predatory Iendmg are
the cause of delinquencies and foreclosures. The foreclosure problem is based on
economlc difficulties that confront borrowers :

Notwﬂhetandmg, a number of advocacy organlzatzons have urged that a swtabrhty
standard” be 1mposed on ‘morigage lenders as a means of making the lender
responsrb!e for assuring. the borrower:is in the right loan to prevent foreclosure later.
These organizations assert that a “sutability standard” applies to securities brokers and
that there is no reason why a similar standard should not be imposed on mortgage
lenders. MBA disagrees.

While a specific proposat for & “suitability standard” for the mortgage industry is not yet
fully formed, & variety of approaches have been suggested. Most would simultaneously
require more rigid, prescribed underwriting standards, a duty of fair dealing at the
- inception -of the loan, a subjective evaluation by the lender whether a product is best
suited for that borrower, the establishment of a fiduciary obligation by the lender to the
borrower and a private right of action to redress any violations. Some suggest that a
regulator be empowered to spécify the parameters of the requirement. While many of
these points might sound good at first, on closer examination of the facts, they each
raise very srgnlflcant concerns for consumers.
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Earlier this year, MBA published a paper that explains why the imposition of a “suitability
standard” on the mortgage lending industry risks unintended, negative consequences
for consumers that would turn back the clock on hard won fair lending and
homeownership gains. The New York State Assembly should resist pressure to enact a
suitability standard for the mortgage lending industry -and, instead, should tumn its
attention to the creation of a uniform national lending standard. A uniform national
standard would be the best approach to- addressmg the current mortgage market
challenges : , , . '

A. ngld Hard ered Underwrltmg Swndards Deny Credtt Optnons to
: Borrowers :

The most recent data prov:ded by the mortgage Iendmg mdustry under the Home
Morigage Disclosure Act (HMDA), on loans made in 2004 -and 2005, demonstrate the
greatest and widest availability of mortgage finance in our nation’s history, which in turn
‘has made possible: record homaownershlp rates. The data show that. borrowers in
vrrtual!y every area of the nation, of every race:and- ethmcnty and at every income - level
receive an unparalleled array of credit: ep;aortumttes .

It is. important to remember how we got to this point. The confluence of several factors
has contributed to the growth in credit opportunities for. prime and nonprime borrowers
over the last 156 'years.” These factors include increased competition from an
unparalieled number of loan originators mciudlng mortgage compames banks, credit
unions and mortgage brokers. They also include innovations in the mortgage market,
resulting in the range of mortgage products available today including fixed-rate products
and adjustable rate products as well as nontradltmnal ?

Mcst lmportantiy, the past 15 years has been marked by dramatic- changes |n the
mortgage origination process made possible by technology. Computerization has
enabled a'much greater understanding of default risk and the development of objective
underwriting criteria.. K ‘has also permitted the embodiment of these  criteria in
automated underertmg tools- and the growth of risk-based pricing. - As shown in the
chart below, according to the Federal’ ‘Housing Finance Board's data. from their Monthly
Interest‘Rate Survey, the costs of.originating a: mortgage have declined tremendously
both measured as a percerntage of the loan balance and in nommai do!lars
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Risk-based 'pricing:, in turn, has permitted the development of a market to serve the
needs of nonprime borrowers “who have difficulty in meeting the underwriting cnterla of
‘vrime’ lenders because of blemished credlt histories or other aspects of their proﬁ%e

“Rigid new underwntmg standards, ho matter how well intentioned ~ even as seemmgly
innocuous as requiring a particular debt-to-income ratio, for example — will result in
denying some borrowers’ credit who would atherwise qualify in today's market. Some
of these borrowers will even be denied homeownership although they would qua!lfyf
today. The magic of today’s market is that the widest range of borrowers can get the
widest spectrum of loans.

- Similarly, wh;le it might sound reasonable to require that all borrowers contendmg fora
hybrid adjustable rate mortgage (ARM) that allow lower fixed payments for an initial
period and higher payments after that be qualified at the fully indexed rate, such an
approach will lock some borrowers out of the home of their dreams and deprive them of’
lower payments. I would also have the consequence of failing to allow these borrowers
an opportunlty to repair their credit so they can refinance into a lower priced prime loan
before the rate adjusts Moreover, ARMs allow borrowers to allocate more of their cash
flow to other uses. For example, a borrower who saves on their mortgage payment can
put more funds towards financial mvestments potentially dwersnfymg thelr ~overall
portfoho

14 Remarks by Governor Edward M. Gramlich at the Federal Reserve Bank of Philadelphia, Community
and Consumer Affalrs Department Conference on Predatory Lending, Philadelphia, Pennsylvania
{Decernber 6, 2000).
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Some insist that a borrower who can not meset fixed ratios should be denied credit if
they don't satisfy a particular test. Such a resukt is unnecessary in today's financing
world. Also, respectfully, MBA wonders if that opportunity should be withheld from 87
- percent of borrowers, including those who qualified for nonprime loans who are making
their payments and achieving the dream of homeownership.

Today, borrowers at nearly all points on the credit spectrum qualify for loans. The
lmposrtlon of new ngld standards would change that

B. The Imposition of a Sultab:hty Standard Rrsks Unmtended Consequences

While certainly not mtended o promote or author;ze dlscrrmlnatron or reignite redlining,
MBA is extremely concerned that the injection of subjective standards into the mortgage
process would conflict with and potentlally threaten fair lending, community
reinvestment and - homeownershrp gains particularly for fsrst time 'homeowners and
minorities. oo L :

The reason this would happen is not because anyone has bad motives but because
new subjectivity would be injected into the market, the risks would increase markedly,
driving many lenders to be much more cautious or even to withdraw from the market.
Lessened competltron and increased risks will decrease fi nancmg opttons and increase
cosis..

Since the 1090’s, the denial rates of African-American loan applicants, though still
greater than white borrowers, have declined considerably. In 1992, the denial rate for
conventronal home purchase loans for African-American borrowers was 36 percent and
irt 2004 it was 24.7 percent. While there has been some increase in the institutions

covered by HMDA over these years the number of apphcatlons neariy quadrupted over

thrs penod

Although all homeownership has increased since the 1990s, the percentage increase in
African-American homeownership has been greater than among whites and the national
average. The African-American homeownership rate has increased almost six
percentage ‘points since 1984, -while the overall rate has mcreased nearly five
percentage points. If a subjective suitability standard is imposed, in the first instance,

lenders will be required to. assure that a loan is sulted for the. borrower Ifsuch a
standard is imposed, a lender facmg a mor{gage appllcant who' is a member of a

protected class, and for whom a loan product may be “unsuitable,” might deny the
borrower- credit options to conform to the suitability requirement and, at the same time,

violate the letter and spirit of fair lending and community investment requrrements :

Conversely, if credit is extended, the lender risks violating & suitability requrrement

Either way, by :njectmg subjective standards into the process, there will be much
greater caution by lenders and less competition in the market as lenders shy away from
these risks. There is real concern that subjectwrty and even caution will

% 1992 and 2004 HMDA data.
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- disproportionately affect first-time homeownere, minorities and those with less wealth
where suitability and fair lending concerns intersect.

Even if the facts suggest that a lender is in compliance with both fair lending rules and a

_ suxtablhty requrrement borrowers who go into default are likely to claim that the loan
‘was “unsuitable.” - This new cause of action will also drive lenders out of markets,
lessening the availability of credit and driving up costs for consumers It would seem

that only the lawyers will beneﬂt o

Although as indicated, advocacy orgamzatlons point to the secuntres mdustry as a
model for a suitability standard, on examination, the industries are not analogous, Thelr
business mode!s drffer and S0 do the pollcy rmperatlves that govern them

While federal polrcy has been to encourage mortgage lenders to make credit available
to as many borrowers as possible, by contrast those responsible for regulation of the
securities industry have not made expansion of investment opportunltles to'underserved
persons or neighborhoods a major policy initiative. The consequence of the suitability
requirement for a ‘securities firm is that overly cautious broker-dealers will lose out on
‘commissions. - The consequence of a suitability requirement for mortgage lenders is that
overly cautious leriders may violate the letter of federal antl—dlscnmtnatlon laws and the
spinit of communlty reinvestment laws

As far as their business models are congcemed, securities broker-dealers function as
intfermediaries between their customer and the market to invest their customers’ money;
broker-dealers hold themselves out as investment consultants. Mortgage lenders, on
the other hand, represent their companies and investors whose money they put at risk
to make loans to borrowers; they do not function-as agents or fiduciaries and they do
- not hold themselves out as such to borrowers. Consumers select their securities advisor
on- a long-term basis, but reguiarly shop’ among mortgage lenders when seeking a
mortgage.

It is noteworthy that survey data 'indicates that an intrusion by lenders into the
borrower's personal decisions is unwelcome by -the borrower whom a suitability
standard would be designed to protect. One recent study found that 88 percent of
respondents would prefer to “decide for themselves whether or not a mortgage product
is right for them, rather than leaving that responSIbrtlty to the mortgage lender. 16

Also notably, borrowers subject to a pilot program. in the City of Chicago that imposes
mandatory financial counseling only for borrowers in specific ZIP codes have filed a faw
suit alleging that the program amounts to “state-sanctioned redlining.”'”. Governor

18 See American Financial Services Association Press Release, "Borrowers, Not Lenders, Should Decide
Appropriateness of Mortgage Products, Finds Survey,” (Nov. 20, 2008}, :

"7 See Mary Umberger, “Home Buyer Counseling Challenged,” Chicago Tribune, Nov. 2, 2006.




Blagojevich suspended this law on Friday, January 19 recognizing that it was hurting
the people it was designed to protect, according to The Chicago-Sun Times.'®

~Lenders can and do offer valuable information to consumers. Lenders heip consumers
understand what morigage products are avadab!e and for what morigages they might
qualify. For this reason, it pays for consumers to see lenders early in the home buying
process, not only to determine what property they can afford, but also to consider their
financing choices in relation to their particular situations, including their i incomes, credit
and plans. to stay in their homes. Nevertheless, lenders cannot serve as agents and
fi ducrarles for borrowers as well as for their own compan!es

Desplte the wnde range of market mnovatlons some borrowers have obtamed Ioans
with terms that negatlveiy impact -their ability to repay. Let us assure you, the
fundamental goal that borrowers - only- obfain, loans they can repay is shared by
consumers, advocacy" organrzatrons regulators and mortgage lenders alike... For this
reason, the mortgage lending industry has a great stake in striving, -alohg \ with advocacy
orgamzahons legislators. .and " fegulators, . fo° make the. lending - process as
understandable and abuse-free as- possrble and more work. is needed toward this goal.
However,;, imposing.a suitability standard ispot-an approprlate solution and would. run
the risk. of turning--back the: cloek on mnovatrons that have greatly expanded home
ownershrp opportunities. e o e

State Legislatures, therefore, should resist pressure to enact a suitability standard which
would harm consumers. Retaining the current “arms Iength" transaction model in the
mortgage 'Iending industry works best. : L T

VIEE. STEPS STATE LEGESLATURES CAN TAKE TO PROTECT CONSUMERS

There are at least: three thlngs State Leglslatures can do to help consumers become
better informed through the mortgage process, protect themseives and help them make
the best choice for themse!ves

F;rst consvderable resources: should be commrtted to u’nprovrng borrower education to
raise the level of financial literacy, including  this important subject into general
educational. programs: -and : increasing access to transactlon-speclfrc borrower
counseling. . It would be a worthy undertaking to.conduct a review of total government
efforts in the area. of financial literacy to see what is working is what is not. This study
could- also include the amount of resources expended for this purpose. - MBA believes
that better financial-education would empower all borrowers to shop effectively among
the array of competitors in the marketplace.

Second, MBA believes simplification of the mortgage process and all necessary
consumer information would make it much easier for an empowered consumer to
navigate the market, and such improvements are long overdue. We commend to the
Committee the fact that Federal Trade Commission staff just issued a comprehensive

" See Lisa Donovan, "Gov Halts Morigage Counseling,” Chicago Sun-Times, January 21, 2007.
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study that strongly supports this view.” - Consumers today face a pile of disclosures
when they apply for and close on a mortgage. Efforts at improvement need to
streamline the existing mandated disclosures - and information, and must be
comprehensive and well considered. A successful effort would result in much more
effective information on the benefits, costs and features of the loan options presented
by lenders. This approach would also go a long way to help borrowers shop for
mortgages among {oan prov:ders mcreasmg their ability to make an apples-to-apples
comparison. . :

‘In particular, MBA believes that many abuses could be prevented and costs lowered if
there were much better borrower information .on the function and fees of the mortgage
broker in each borrower's loan transaction, and if there were stronger licensing and a
registry of mortgage brokers and other loan ongmators For almost a decade, MBA has
advocated a clear disclosure to the consumer conceming -the functions and
compensation of mortgage brokers that would advise the consumer of whether the
- broker is or is not the borrower's agent and of the total compensation that the broker
receives. Such a disclosure would alert the borrower in cases where the broker is not
an ‘agent that the borrower should either shop for himself or risk higher mortgage costs.
Moreover, - if a mortgage broker holds himself out as an agent, MBA believes it is
approprtate to consider him an agent as a legal matter. In MBA’s view, disclosures
along these lines are a much better approach than imposing an undefined standard or
standards. on the mdustry, agam mcreasmg liability and greater costs to borrowers

Notably, MBA does. not belleve that a dlsclosure of functlon and fees is warranted for
mortgage lenders. -Unlike- a.broker whose role may be uncertain — .agent or loan
provider —.a lender's role is clear. A lender underwrites, approves and. funds the loan.

The lender does not hold himself out as an agent of the borrower.- While a lender must
serve its customers fairly, and the industry has done much to assure high professional
standards, a lender owes a duty to its shareholders and- investors. A borrower knows a
lender offers its own products and does not offer to shop for-borrowers. In MBA's view,

the fact that the lender may sell the loan into the secondary market and receive
compensation for the sale does not change our view that a broker, and not a lender,
need disclose its fees. A Jender offers a loan to a borrower at a price and rate and
points which are fully disclosed and. there is no additional payment whlch a borrower
needs to constder in: Ilght of the lender S functtons . :

Also, as has been pom‘ted out in some states; the standards for ilcensmg a halr dresser

are more rlgorous than those applicable to mortgage brokers. MBA supports national,
uniform regulation of mortgage brokers including. a_national database: of approved

brokers. A clear, fair national regulatory standard for mortgage brokers is -an essential

step to establishing much better mortgage lending protections for bqrrowerg '

Third, State Legislatures could support the creation of uniform lending standards that
are clear @nd objective, but do not unduly restrict the market, would improve on the

o Imprdving Consumer Mortgage Disclosures, An Empirical A'ssessment. of Current and Prgtotype Disclosure
Forms, by James M. Lacko and Janis K., Pappalardo of the Federal Trade Commission (June 2007).
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standards established under HOEPA to stop lending abuses. These standards must be
national in scope to enhance competition in all markets for all borrowers, especially
nonprime. Such standards will allow all borrowers o benefit from greater choices,
‘competition and lower prices that a fair and fully functromng market brings. ‘MBA would
support the expansion of the types to loans to be covered in a uniform national standard
to mciude purchase money Ioans anhd open-ended !mes of credlt

MBA supports the framework for a natuonal standard that lncludes the fottowmg
principles and oomponents _ _

'Broad Prlnclples of a Nat:onal Standard

”Umform Natlonal Standard. - A natlonal law should recogriize a natronal

mortgage market by 1nclucflng broad preemption that facilitates competition and

- market efficiencies leading to low cost mortgage lending. it should apply to all
- lenders - creating uniformity in the market. It should not change the current
*regulatory-oversight, preemption or enforcement regime - of those regulated- by

" ‘the. Office " of the Comptroller of the Cumrency {(OCC), the Office of Thrift

- ‘Bupervision (OTS) the- National' Credit Union Administration (NCUA), - the
*Federal- Reserve Board (FRB) and the Federal Deposrt lnsurance Corporatlon
- (FDIC). -

“Protect. Financing Ontlons The mnovatlon of lenders to-make mortgage credrt
more wrdeiy available through a var:ety of products and financing tools shouid be

protected.”  Unduly - limiting - ‘or outlawing - finance - “options - could" put

homeownership olit of borrewers’ reach,; particularly underserved borrowers. -

':Rlsk-based Pricing. Lenders' abll“ty to efncrentty price loans based on the risk of
non-payment presented by a borrower has revolutionized and: expanded the
avaltab:tlty of mortgage credit: Through risk-based pricing, mortgage credit is

‘more” wadety available to bor Wers especral!y to tradltionally underserved
' commumtres A natlonal standardrshould recognlze and protect the beneflts of

risk-based pricing.

A Surtabllltv Standard Should Not Be- Imbosed Certain groups- have suggested
- imposing a suitability standard on mortgage lenders. ‘Lenders already make a

“suitability” determination through asseesmg affordability when undeawntmg a
consumer's ablhty to repay a loan. A stitability standard beyorid that threatens

progress. made .in fair lending as well as the availability and affordablhty of credit

OWners. by remtroduclng a subjectlve determination” into a loan officer's
i Further the |mposmon of a surtabrllty standard exposes lenders ‘o

increase the cost of mortgage credlt since it could
; cked s iy"marketplace _
.bleotnfe Standards "The: prowslons “of any natronal standard should include
oiear ebjectwe standards so that consumers understand  their nghts and

i ' rsf dioomphanoe requirements.

" MBA supports | increased “protections for

consumers ln a natlonal standard
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Components of a National Standard:
A. HOEPA Triggers:

» Reasonable High Cost Loan Triggers. Almost no lenders will make loans that
- meet the HOEPA high cost loan triggers because of the significant liability that
. attaches. Investors will not buy high cost loans because of the liability, which
- dried. up liquidity for these loans. The triggers, therefore, act as a de facto usury
ceiling in that lenders won’t make loans above the triggers. Therefore, the APR -
and point and fee triggers should be maintained at their current levels so that
legitimate lending is.not cut off. MBA would support the setting of triggers at a
reasonable level-to help assure that mortgage credit confmues to be available to
- credit-worthy borrowers. - _
¢ Point_and Fee Definition Should Not Be Overly Broad. A national standard
should maintain the items included in HOEPA for making the point and fee
calculation. Neither prepayment penalties, nor yield spread premiums should be
" included in the definition because doing so would. threaten the use of these
~ finance options and because the value of those items is already reflected.in the
. interest rate and APR. Thus, including those items in a points and fees fest
would result in double counting. = Lowering the point and fee trigger by
. excessively expanding the point and fee defi nltlon WI” :nvanably cut off legitimate
. credit to our needlest borrowers.

B.; HOEPA Protectlons

. Reﬁnancmq a Loan Should Provide a Benefit to_a. Borrower - Existing loans
- should not be refinanced into a high cost mortgage loan unless doing so provides
. a benefit to a borrower. A national standard should allow régulators to establish
- objective safe harbors for determining when the benefit threshold is met. -

= No Asset Based Lending. Evaluating a borrower's ability to repay a loan is
- fundamental-to -a lender in underwriting a mortgage appfication. A lender has
- every incentive to ensure a loan is properly underwritten since ‘the fender takes

- the risk of loss on a defaulfing loan and, through agreements with investors,.can
'~ be foreed to repurchase a:loan from the secondary market. A borrower’s ability
- to repay a high cost loan should not be solely based on.the oollateral value of the
- property.

» Assignee Liability. MBA supports the malntenance of the ex1st|ng assignee
. liability regime provided in the Truth in Lending Act (TILA) and HOEPA

: C Consumer Protections for AII Loans

. Pregayment Penalties Should Be Limited to Three Years. Prepayment penalties
- reflect an agreement between. the lender and borrower whereby the borrower

. agrees 1o stay in a mortgage for a petiod of time in exchange for a lower rate or a
- significant reduction in fees. If a prepayment penalty is offered, it should be
| limited to three ysars and clearly disclosed to the borrower.
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» Yield Spread Premiums Are a Valuable Financing Option. A yield spread
premium (YSP) is a very good mortgage financing option that aliows borrowers to
pay closing costs through the rate. The inability to use yield spread premiums

could bar creditworthy borrowers from homeownership. Where RESPA requires -

-« ity MBA 'would support improved YSP disclosures.
" » Borrowers Should be Given.Choice to State Incgme. ~Stated income loans are
~ important to certain borrowers, ‘especially in the emerging markets, because
- documenting their income in. connection with a mcrtgage apphcatlon can be
- difficult. - Further, interested borrowers should be given the option of choosing a
stated income loan versus a fully -documented income: Ioan if the borrower S0
~chooses and if the lender -has: disclosed any cost difference. < -
o Home Improvemerit Coritracts; Lenders should’ dlsburse loan proceeds to the
borrower or jointly fo the borrower and the contractor, or through a- thrrd—party
 escrow- agent Lenders must not disburse loan- prcceeds until the payment is
approved in. wntmg by the borrower; the contractor has srgned a-certificate of
“completion-or the- contract and the property has been made avarlab[e to the
iIenderfn:::r rnspectton A

D. "Standards for AII Lcans

. Raqht to Cure A natlona! standard should permit lenders reasonable time to
“cure™ any unintended errors in the mortgage transactlon without ihcurting any
further or punitive liability.

e Accurate Appraisals. When formal valuation methods are requrred fenders must
evaluate properties through real estate appraisal professionals: and/or through
automated‘ valuation models. ‘Participants to the transaction must be careful not
to ertherf ressure’ or’ ‘be pressured. Lenders must ‘ensure that the" appraiser is

qurred by law and make a geod faith, effort to ensure fhe apprarser
, 1s rn good_standlng : :

Finally, whlle any increases in delrnquencres and fereclosures are an lmportant concemn,
prohibition. -of patticular:products is not a solution — because they are not the cause.
Many borrowers have used a range of ‘products effectively to realize their: dream of
homeown 'ehrp and etherwrse satlsfy the ﬁnanmal demands that we aII face.

ViiL. INDUSTRY EFFORTS TO HELP CONSUMERS

While workrng wrth pehcymakers to address the transformatlon in the mortgage market,
MBA and its: partners are leading the way to help stabilize and preserve the subprime
mortgage credit ‘system, provrde assistance for ‘homeowners facing foreclosure, and
frnally, prevent thrs from ever occ;urnng agam :

MBA has met wrth Fanme Mae and Freddre Mac with FHA with our largest servicers,
consumer: groups ‘and-civil rights: leaders to search for solutions. We did so both
separately ‘and: as'a participant.in ‘a ‘housing summit convened by Senate Banking
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Committee Chairman Christopher Dodd where an agreement was reached on principles
for mortgage lenders and servicers to assist froubled borrowers,

MBA also has partnered with NeighborWorks America, a national nonprofit organization
created by Congress, to help troubled borrowers. Specifically, MBA has dedicated
financial and staff resources to help promote a free counseling hotline, 888-995-HOPE,
‘which is staffed by the Homeownership Preservation Foundation and provides a helpful
place for troubled botrowers to turn. In addition, through the partnership, we hope to
establish foreclosure intervention programs in cities with high rates of foreclosure and to
conduct a national public education campaign with the National Ad Council fo improve
contact rates for homeowners in financial distress. The partnership also seeks to
improve counseling capacity and provide certified training programs for foreclosure
counselors through the ‘NeighborWorks Center for Homeownersh:p Education and
Counsellng (NCHEC). :

MBA is also seeking fo arm consumers with good information so that they can make
intelligent choices. That's why MBA recently announced a new resource for borrowers
to-use when they are shopping for a mortgage that we have called the “Simple Facts”
- and the “Simple Calculator’. These new tools -offéer consumers in plain English
information that all borrowers can use at the earliest possible time when they are
shopping for a mortgage. They comprise a comprehensive guide and an accompanymg
online calcutator that will demystify the mortgage process for borrowers.

This new resource for consumers provides the necessary information that will help
prospective homebuyers identify the pros and cons of each type of mortgage and
choose the best product for their own personal situation. In addition the "Simple
Calculator”, offers the borrower the means to estimate the payments for each product,
not just today but throughout the mortgage, and compares payments under different
types of loans. These new resources can be accessed by consumers at

www, SimpleFagcts.com.

And finally, as part of MBA's ongomg financial literacy effort, we have re-tooled and re-
launched our consumer Web site,?® which is also available in Spanish. -

Conclusion

MBA members have worked hard to put Americans in homes, facilitating the
development of communities, increasing consumer wealth and improving the stability of
families across the nation. The transitioning of the subptime mortgage market, and the
affect it is having and will likely continue to have on access to mortgage credit, is a
challenge for us all. MBA implores State Legislatures not to act hastily but to partner
with industry and consumer groups to develop new approaches to assure that
borrowers continue to get mortgage credit to fulfill their dreams of homeownership while
effectively protecting them against abuse.

20 hitp://www homeloanlearningcenter.com/
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MBA has been long committed to fi ghtmg predatory lending and we would welcome the ‘
opportunity to work with State Legislatures to develop solutions that weed out bad
actors and allow the mortgage industry to continue to serve borrowers. Better financial
. literacy, morigage simplification and estabhshment of a umform nattonal standard are
steps that should be taken. - . '

MBA wants to underscore the ;mportance of mnovatlon in maktng credlt opportunities
available to consumers. MBA believes that borrower choice should be protected. The
imposition of a suitability standard risks undermm!ng our hard won gains in the areas of
homeownership and reaching underserved borrowers. It will take _away consumer
chorce as well as access.fo affordab!e mortgage cred:t L S -

Lenders and consumers ahke have every lncentlve to keep bormwers in homes
Foreclosure is a loss for everyone. Foreclosures are caused in large measure by life
events like job loss, divorce and iliness. Lenders work very hard to offset foreclesure
and work w;th de!mquent berrowers o try to keep them in thelr hcmes '

MBA Ieoks fomard to contmumg to work WJth the National Conference of State
Legislators and State Legislatures all across the nation to address these chal!enges in
the housmg market and we stand ready to asmst you however we can.

Thank you
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