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EXECUTIVE SUMMARY


The Virginia Electric Utility Restructuring Act establishes the statutory framework for Virginia's transition from traditional regulation of the generation component of electric service to a market-based system in which competitive market forces will be relied upon to determine its rates and ensure adequate capacity.  Even under the deregulation model, however, the State Corporation Commission (SCC) and the Federal Energy Regulatory Commission (FERC) will continue to regulate the distribution and transmission components of electric service, respectively.  

The Legislative Transition Task Force was established to work collaboratively with the SCC in conjunction with the phase-in of retail competition.  The establishment of the Task Force is an acknowledgement that the General Assembly's responsibilities with respect to implementing retail choice did not end with the enactment of the Restructuring Act.  The Task Force has actively monitored developments relating to the implementation of the Restructuring Act.  When appropriate, the Task Force has not been reluctant to modify the provisions of the original Restructuring Act in order to address evolving circumstances and issues raised during the course of the transition to competition.  

As Virginia delves further into issues relating to competition for electric utility service, the members of the Task Force endeavor to become educated in a variety of complicated engineering, economic and legal disciplines.  As the Task Force has developed familiarity with these complex issues over the past several years, other members of the General Assembly have deferred to the body with respect to issues relating to electric utility deregulation.  Consequently, the Task Force has been placed in the role of a gatekeeping forum before which any proposals for legislation affecting electric utilities are scrutinized.

The Task Force met six times during its fourth year of existence, during which it received testimony on numerous issues, including:

· The status of competition in Virginia and across the nation.

There has been a decline in retail market activity in Virginia and nearby states that are considered to be part of Virginia's regional market.  Virginia has no residential competitive offers below the price-to-compare of any incumbent utility in the state.  Since last year there has been a slight increase in residential offers nationwide, due to the advent of restructuring in Texas. 

Barriers to the development of a workable retail electricity market include risks of the exercise of market power in wholesale markets and reductions in new power plant construction. Recent disclosures of wholesale market improprieties and the "credit crunch" have contributed to a reduction in efforts by energy marketers to market electricity nationally. 

As of September 1, 2002, 2.2 million of the 3.1 million customers in Virginia had the right to pick their electricity provider.  All customers of utilities subject to the Restructuring Act will have retail choice by January 1, 2004. However, the right to choose does not mean the ability to choose.  Only 2,375 residential customers and 23 commercial customers are buying electricity from an alternative supplier.  

The SCC is concerned that FERC's proposed rules for a standard market design (SMD) create substantial risks that Virginia's electric utility industry may face increased retail prices and loss of jurisdiction over elements of electric system reliability.  The SCC cautioned the Task Force that if Virginia allows the transfer of control of transmission assets to a FERC-regulated regional transmission entity (RTE) or allows components of electricity rates to remain unbundled, the FERC would gain jurisdiction over matters now within the SCC's purview, which shift may have a significant impact on retail electric rates and reliability.  The SCC contended that in order to avoid the application of FERC's SMD rules, Virginia must rebundle components of electricity rates and defer the requirements that Virginia's electric utilities join an RTE and transfer control of their transmission systems to the RTE. 

Several electric utilities countered that there is no need to rebundle the components of electric rates and urged the Task Force not to delay the RTE development process.  Rebundling rates was characterized as a premature and drastic measure that would strike at the heart of the Restructuring Act.  Rather, the Task Force was told that Virginia can safeguard reliable service to native load by maintaining control over utility membership in regional transmission entities.  The Attorney General's Office observed that postponing the ability of utilities to join RTEs was an adequate step, and observed that while Virginia may need to rebundle the components of electric rates at some point, it is not necessary today.  If Virginia can rebundle rates today, then it can do so in the future if the FERC's final SMD rules make such a step appropriate.  

· The Status of Regional Transmission Entities

RTEs are intended to provide a more efficient and fairly priced means of transmitting wholesale electric energy.  RTEs are entities created to operate transmission grids and ensure short-term system reliability, independent of control by incumbent utilities and other market participants. The Restructuring Act recognizes that the development of a competitive retail market for electric generation requires incumbent utilities to transfer ownership or control of their electric transmission assets to an RTE.  The requirement of RTE independence is intended to ensure that incumbent utilities, which traditionally controlled the generation, distribution and transmission of electricity, do not use the control of transmission assets to favor their generation arms over competing suppliers.  The ability to attract competitive suppliers to Virginia's market depends to a large extent on the development of a competitive regional wholesale market.  The Restructuring Act requires incumbent electric utilities owning, operating, controlling or having an entitlement to transmission capacity shall join or establish a regional transmission entity by January 1, 2001.

Both AEP and DVP have announced their intent to follow Allegheny Power in joining PJM Interconnection, LLC, a Pennsylvania-based RTE.  The Task Force heard several concerns regarding the implications of the utilities' memberships in PJM.  The PJM structure, which complies with aspects of the SMD model being considered by FERC, is alleged to cede elements of control over generation facilities and some long-term resource adequacy planning to the RTE.  PJM's locational marginal pricing provisions (LMP) were said to pose the risk of increased costs and to expose market participants to price uncertainty for congestion cost charges and the possibility of market manipulation.  Under LMP, the unit that provides the increment of electricity that meets the load sets the price that all of the providers will receive, even if the price they would otherwise have charged is less than the price bid by the supplier of the last increment.  As a result, the price of power is based on prices that are bid, and not on the actual cost of the electricity.

· Data on Energy Infrastructure and Reliability

Pursuant to Senate Bill 684 of the 2002 Session, the SCC convened a work group to study the feasibility, effectiveness, and value of collecting data pertaining to Virginia's electric and natural gas infrastructure.  The SCC concluded that while collecting the data identified in the legislation is feasible, the value and effectiveness of collecting the information is more difficult to ascertain.  The restructuring of Virginia's natural gas and electricity industries means the Commonwealth will rely on the competitive market to meet consumer demand for electric and natural gas service.  Electric utility industry restructuring may shift jurisdiction for overseeing generation and transmission service reliability from state regulators to the FERC.  The FERC's SMD rules may place significant new federal regulation over the pricing and reliability of electricity.  In addition, if Virginia's utilities join regional transmission organizations that operate a regional electricity market, state regulators may lose jurisdiction over generation and transmission reliability.  These shifts in oversight jurisdiction cast doubt over the value of collecting data about Virginia's electrical infrastructure.  In addition, stakeholders have split on the issue of whether state regulators will be able to require incumbent utilities to build generation facilities to meet the needs of Virginians.  Once Virginia's electric utility industry is regionalized, the concept of monitoring the dedication of facilities to the service of Virginia's native load becomes problematic.

· Implications of Capped Rates

A study of capped rate savings commissioned by Dominion Virginia Power (DVP) compared the base rates charged its residential customers with the base rates that would likely have been in effect had the caps not been imposed.  The report concludes that the Restructuring Act's cap on base rates will produce total savings for its residential customers of between $780 million and $871 million from 1998 through 2007.  Average annual savings per residential customer ranged from $45 to $50. The study assumes that base residential rates would have risen between 7.9 and 9.2 percent between 2001 and 2007 had the rate cap not been imposed.

An SCC report on changes in residential electric rates in northern and southern states for investor-owned electric utilities during the period 1998 through 2002 concludes that northern states, many of which have deregulated their electricity markets, continue to have higher rates than southern states, most of which have not deregulated.  The average residential cost of electricity is 10.463 cents/kWh in northern states and 7.110 cents/kWh in southern states.  In Virginia, average rates declined over this period from 7.021 cents/kWh to 6.967 cents/kWh, while the average residential rate in all southern states increased from 6.967 cents/kWh to 7.11 cents/kWh, or about one-half of one percent per year.  Northern states, on the other hand, experienced a decline of about one percent over this period, from 10.572 cents/kWh to 10.463 cents/kWh.  Moreover, from 1998 through 2002, the base rate (which excludes fuel cost adjustments) in southern states declined at 10 of the electric utilities; increased at five; and did not change at two. 

· Stranded Costs Recovery

The Restructuring Act provides that incumbent electric utilities will recover any stranded costs by July 1, 2007, through a portion of the capped rates (for customers who do not switch to a competitive supplier) or wires charges (assessed on customers who switch to a competitor).  However, the Restructuring Act neither defines stranded costs nor provides any formula or statutory framework for their calculation.  The Restructuring Act directs the Task Force, after the commencement of customer choice, to monitor whether the recovery of stranded costs has resulted or is likely to result in the overrecovery or underrecovery of just and reasonable net stranded costs.  

The Task Force has requested the SCC to convene a work group comprised of Commission staff and representatives of persons representing the Office of the Attorney General, incumbent electric utilities, suppliers, and retail customers, to develop consensus recommendations on issues relating to stranded cost recovery.  By July 1, 2003, the work group is to present its consensus recommendations regarding (i) definitions of "stranded costs" and "just and reasonable net stranded costs" and (ii) a methodology to be applied in calculating each incumbent electric utility's just and reasonable net stranded costs, amounts recovered, or to be recovered, to offset such costs, and whether such recovery has resulted in or is likely to result in the overrecovery or underrecovery of just and reasonable net stranded costs.  By November 1, 2003, the work group is to present its recommendations on the amount of each incumbent electric utility's just and reasonable net stranded costs and the amount that it has received, and is expected to receive, to offset just and reasonable net stranded costs from capped rates and from wires charges.

· Revenue From Taxes on Electric Utilities

The electricity consumption tax rates were set in 1999 at levels expected to generate $66 million, which is the difference between the revenue-neutral goal of $87 million and the expected $21 million of corporate income tax receipts. For fiscal year 2002, the consumption tax is expected to generate an amount very near the $66 million that was expected.  However, the distribution of tax collections among rate classes varies significantly from the anticipated distribution.  For the 2001 taxable year, Virginia electric suppliers paid $3.8 million in corporate income taxes.  The corporate income tax on electric utilities was expected to generate $21 million annually.

· Other Issues Examined

The Task Force received information during the past year addressing activities of the Consumer Advisory Board, the status of the SCC's consumer education program, DVP's plans for three aggregation pilot programs, the siting of electricity generating facilities, the propriety of suspending application of the Restructuring Act to Kentucky Utilities, local taxation issues, and activities of the SCC in implementing the Act.

The Task Force endorsed eight proposals for legislation pertaining to the Restructuring Act that were enacted by the 2003 Session of the General Assembly:

· House Bill 2453 delays the date by which incumbent electric utilities with transmission capacity must join an RTE.  This measure provides that utilities shall not join an RTE prior to July 1, 2004. Utilities are required to file an application to join an RTE by July 1, 2003, and to transfer management and control of transmission assets to the RTE by January 1, 2005, subject to SCC approval. Prior to approving a request to join an RTE, the Commission must determine that the action will (i) ensure that consumers' needs for economic and reliable transmission are met and (ii) meet the transmission needs of electric generation suppliers that do not own, operate, control or have an entitlement to transmission capacity. 

· House Bill 2637 provides that application of the Restructuring Act shall be suspended effective July 1, 2003, for Kentucky Utilities, so long as such utility does not provide retail electric services in any other service territory in any jurisdiction to customers who have the right to receive retail electric energy from another supplier. 

· House Bill 2319 authorizes the SCC to conduct pilot programs for aggregation efforts encompassing retail customer choice of electricity energy suppliers for certain incumbent electric utilities.  Upon application of an incumbent electric utility, the Commission may establish opt-in and opt-out municipal aggregation pilot programs and any other pilot programs that the SCC deems to be in the public interest.  The SCC shall report to the Task Force on the status of such pilots by November of each year through 2006.

· House Bill 2318 extends the term of the Task Force to July 1, 2008.  The existence of the Task Force had been scheduled to cease on July 1, 2005.


The Task Force endorsed two additional legislative proposals that were not enacted by the 2003 Session of the General Assembly:

· House Bill 2317 would have required each distributor of electric energy to collect from each residential distribution account $.03 per month, or $.36 per year, to be credited to the Home Energy Assistance Fund.  Up to three percent of moneys collected may be used to pay the distributor's costs of collecting and transmitting such funds. The measure was defeated in the House Committee on Commerce and Labor by a vote of 10-12.

· House Bill 2046 would have made it a violation of the Virginia Antitrust Act for the operator of an electric power generation facility who generates electricity for sale to manipulate electricity prices by withholding power that has been committed to satisfy reserve requirements from the relevant market.  The was stricken from the docket of the House Commerce and Labor Committee at the patron's request.

The Task Force endorsed a proposal that was not considered by the General Assembly. The measure, which was intended to have been added to the legislation introduced as House Bill 2453 rather than being introduced as a separate bill, would have amended § 56-579 to prohibit the SCC from approving an application to transfer control over transmission assets to an RTE if it would result in the direct or indirect transfer of jurisdiction over the reliability or price of generation serving current or future load in the Commonwealth from the Commonwealth to the FERC or any other entity, or if the transfer would negatively affect the reliability or pricing of such generation.


Finally, the Task Force did not endorse three proposals that were offered for its consideration:

· A proposal recommended by Old Mill Power Company to eliminate the existing provision that allows municipal electric utilities and utility consumer services cooperatives to prevent competitive energy services providers from billing willing customers directly, rather than having its billing information included in a consolidated bill.  Direct invoicing was lauded as enabling suppliers to be responsible for their own invoicing and bill collection and to establish brand identities.

· A proposal that would allow a staged transition to competition by rate class.  The proposal provided that if a large commercial or industrial customer is willing to commit to market-based pricing should it ever return to its local distribution company, that customer should be allowed to switch to a competitive service provider without paying a wires charge.  Legislation that would have enacted this proposal was introduced as Senate Bill 891.  Following Senator Watkins' statement that he would introduce the bill with the intention of asking that they be referred by the standing General Assembly committee to the Task Force for further consideration, the Task Force took no vote on the proposal.  The measure was referred to the Task Force by the Senate Committee on Commerce and Labor.

· A proposal that would allow large commercial or industrial customers who return to the incumbent utility after switching to a competitive provider to have the option of paying market-based prices as an alternative to complying with the current 12-month minimum stay requirement.  The measure was identified by the SCC as being worthwhile for Task Force consideration.  Legislation that would have enacted this proposal was introduced as Senate Bill 892.  Following Senator Watkins' statement that he would introduce the bill with the intention of asking that it be referred by the standing General Assembly committee to the Task Force for further consideration, the Task Force took no vote on the proposal.  The measure was referred to the Task Force by the Senate Committee on Commerce and Labor.

The Task Force recognizes that the successful implementation of the Restructuring Act is of vital importance to all Virginians.  Potential pitfalls to the transition to a vibrant competitive market include elements of the FERC's proposed rules on standard market design, the threats to continued state jurisdiction over issues related to rates and reliability, the lack of unqualified success in implementing retail competition in other states that have deregulated their electric utilities, and a credit crunch that has affected the development of new generating facilities and the financial well-being of several electric utilities.  However, the successful implementation of the Restructuring Act offers the prospect for greater efficiencies that will provide tangible benefits to all Virginians.


The Task Force remains committed to fine-tuning the Restructuring Act in order to provide a legislative framework for the effective deregulation of the electric utility industry.  In its efforts, it will endeavor to ensure that all Virginia consumers have the opportunity to realize the greater efficiencies inherent in a market-based system, without subjecting them to unnecessary risks that may threaten the Commonwealth's long-standing status as a state with reliable and low-cost electric service.

The next year will be vital in the implementation of retail competition for electricity.  Task Force members will attempt to identify ways to surmount barriers to the development of a vibrant market for the generation component of electric service.  At the same time, the Task Force will continue to monitor federal and regional developments to ensure that Virginia does not cede its authority to protect electricity consumers in the Commonwealth. 
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REPORT OF THE

LEGISLATIVE TRANSITION TASK FORCE

ESTABLISHED PURSUANT TO THE

VIRGINA ELECTRIC UTILITY RESTRUCTURING ACT

To:
The Honorable Mark Warner, Governor of Virginia


and


The General Assembly of Virginia

Richmond, Virginia

April, 2003

I.  INTRODUCTION


The Virginia Electric Utility Restructuring Act, Chapter 23 (§ 56-576 et seq.) of Title 56 of the Code of Virginia, establishes the framework through which components of retail electric generation service will be deregulated.  The General Assembly created the Legislative Transition Task Force for the purpose of working collaboratively with the Virginia State Corporation Commission (SCC) in conjunction with the phase-in of retail competition in electric services within the Commonwealth.  The duties of the Task Force include:

· Monitoring the work of the SCC in implementing the Restructuring Act, receiving such reports as the SCC may be required to make, including reviews, analysis, and impact on consumers of electric utility restructuring programs of other states; 

· Determining whether, and on what basis, incumbent electric utilities should be permitted to discount capped generation rates; 

· After the commencement of customer choice, monitoring, with the assistance of the SCC, the Office of the Attorney General, incumbent electric utilities, suppliers, and retail customers, whether the recovery of stranded costs has resulted or is likely to result in the overrecovery or underrecovery of just and reasonable net stranded costs;

· Examining utility worker protection during the transition to retail competition; 

· Examining generation, transmission and distribution systems reliability concerns; 

· Examining energy assistance programs for low-income households; 

· Examining renewable energy programs; 

· Examining energy efficiency programs; 

· Reporting annually to the Governor and each session of the General Assembly during their tenure concerning the progress of each stage of the phase-in of retail competition, offering such recommendations as may be appropriate for legislative and administrative consideration in order to maintain the Commonwealth's position as a low-cost electricity market and ensuring that residential customers and small business customers benefit from competition;

· Receiving reports from the SCC pursuant to § 56-579 F on its assessment of the success of the regional transmission entity (RTE) in facilitating the orderly development of competition in the Commonwealth;

· Receiving reports from the SCC pursuant to § 56-581.1 on delays in any element of the provision of billing services and the underlying reasons therefor;

· Receiving reports from the SCC, not later than December 1, 2004, and annually thereafter, pursuant to § 56-585 E, regarding modification or termination of default service;

· Receiving reports from the SCC pursuant to § 56-592 with its findings and recommendations regarding the development of its consumer education program;

· Receiving periodic updates from the SCC pursuant to § 56-592.1 regarding the implementation and operation of its consumer education program; and

· Receiving the annual reports of the SCC pursuant to § 56-596 on the status of competition in the Commonwealth, the status of the development of regional competitive markets, and its recommendations to facilitate effective competition in the Commonwealth as soon as practical.


The Task Force consists of 10 members: Senator Norment of James City County, chairman; Delegate Woodrum of Roanoke, vice chairman; Senator Stolle of Virginia Beach; Senator Watkins of Chesterfield County; Senator Saslaw of Fairfax County; Delegate Brian J. Moran of Alexandria (appointed during the 2002 interim to replace former Delegate J.C. Jones of Norfolk); Delegate Kilgore of Scott County; Delegate Parrish of Manassas; Delegate Plum of Fairfax County; and Delegate Tata of Virginia Beach.  


The first report of the Task Force, detailing its activities and the recommendations developed during the 1999 interim, was submitted as Senate Document 54 of 2000.  The Task Force's second year of work is reported in Senate Document 39 of 2001.  The Task Force's third year of work is reported in Senate Document 27 of 2002. 

Printed copies are available through the General Assembly's bill room (telephone 804-786-6984).  These reports may be viewed at the Task Force's Internet web site (http://dls.state.va.us/elecutil.htm).  The website also provides access to many of the materials submitted at the Task Force's meetings, as well as links to the text of the Restructuring Act and the annual reports of the Joint Subcommittee Studying Restructuring of the Electric Utility Industry.  The annual report of the joint subcommittee pursuant to Senate Joint Resolution 118 (1996) is Senate Document 28 (1997); the report pursuant to Senate Joint Resolution 259 (1997) is Senate Document 40 (1998); and the report pursuant to Senate Joint Resolution 91 (1998) is Senate Document 34 (1999). 

Pursuant to the statutory directive that the Task Force annually report to the Governor and the General Assembly concerning the progress of each stage of the phase-in of retail competition, this report compiles relevant developments during the period from date of its previous report through the end of the 2003 legislative session.

II.  ISSUES EXAMINED BY THE TASK FORCE


The Legislative Transition Task Force met on six occasions during its fourth year of existence:  June 2, November 19, November 26, and December 12, 2002, and January 7 and January 27, 2003. 

A.  THE DEVELOPMENT OF COMPETITION IN VIRGINIA


The paramount goal of the Restructuring Act is to develop a competitive market-based system for the provision of the generation component of electric service.  Such a system, wherein providers of generation services compete to provide consumers with their electricity, was envisioned by Restructuring Act advocates as superior to the traditional method used to regulate electric utilities that has served the Commonwealth for generations.  The Act envisions that the ability of consumers, guided by prices and other market signals, to choose their electricity suppliers is better than the regulated system pursuant to which the electric utility providers are granted the exclusive franchise to provide service in designated territories in exchange for the right to charge just and reasonable rates that ensure recovery of prudently incurred expenses and a regulated profit. 


The Restructuring Act acknowledges that a robust, competitive market for electric generation cannot be established by legislative fiat.  Section 56-596 of the Act provides that in all relevant proceedings, the SCC shall take into consideration, among other things, the goals of advancement of competition and economic development in the Commonwealth.  This section also requires the SCC to report to the Task Force and the Governor, by September 1 of each year, on the status of competition in the Commonwealth, the status of the development of regional competitive markets, and its recommendations to facilitate effective competition in the Commonwealth as soon as practical.  The report is also to include any recommendations of actions to be taken by the General Assembly, the SCC, and other entities that the SCC considers to be in the public interest.


The SCC's two-volume report was issued on August 30, 2002.  The Task Force received a briefing on the report at its November 26, 2002, meeting.  The report concludes that Virginia is making slow progress toward allowing Virginians to competitively choose their supplier of electricity.  Competitors are not yet vying for customers in Virginia's electric power market.  Other states that have implemented retail choice are largely experiencing similar low levels of competitive activity.  The full text of the report can be viewed on the SCC website at http://www.state.va.us/scc/division/restruct/main/staff/teirstaff.htm.


1.  Status of Development of Competitive Regional Markets


Dr. Kenneth Rose, Senior Fellow at the Institute of Public Utilities at Michigan State University, presented the portion of the report addressing the status of the development of regional competitive markets.  A copy of Dr. Rose's materials is available on the Task Force's website at http://www.state.va.us/scc/caseinfo/reports/rose_lttf_pres.pdf.  

Dr. Rose observed that there has been a decline in retail market activity in Virginia and nearby states that are considered a part of Virginia's regional market.  As of the date of the report, Virginia had no residential competitive offer below the price-to-compare of any incumbent utility in the State.  Pennsylvania had three such offers; Maryland had two; and the District of Columbia had one. 

Since 2001, there has been a slight nationwide increase in residential offers, with most of the increase being attributable to the start of competition in Texas.  The number of competitive offers at or below the prices paid by nonshopping customers increased from nine to 44 nationwide during the year ending July 2002.  Of the 44 offers below the price to compare, 29 were in Texas.

Dr. Rose expressed concern with evidence that significant market power, or the ability of sellers in a market to set prices for products, is being exercised in all wholesale power markets.  The ability of wholesale sellers to exercise market power will prevent the development of a workable retail electricity market.  Another area of concern is the reduction in new power plant construction, which is attributable in part to curtailment in available credit for new projects.  Nationwide, almost 180,000 MW of planned new capacity was tabled or canceled between January and July 2002, and General Electric's power systems division has forecast an 80 percent decline in gas-fired turbine orders and shipments.  

Dr. Rose also expressed reservations with  plans announced by the Federal Energy Regulatory Commission (FERC) to increase efficiencies within and across regional transmission entity areas.  On July 31, 2002, the FERC issued a notice of proposed rulemaking on a standard market design.  The proposed rules are intended to address market design flaws and a lack of uniformity that cause a misallocation of transmission and generation resources.  Elements of FERC's plan include independent transmission providers, transmission pricing reforms, congestion management through locational marginal pricing, and tradable congestion revenue rights.  Anticipating that market incentives will not result in the construction of sufficient capacity, FERC's proposal also includes a resource adequacy requirement.  The standard market design proposal includes the strongest assertions to date of the FERC's authority.  

Dr. Rose cautioned that the net additional benefits from larger RTEs may be modest and are uncertain.  Some inefficiencies in the current system are due to physical constrains, rather than market design flaws.  In addition, the plan to manage congestion through locational marginal pricing may increase the potential for suppliers to exercise market power.  He also cited a recent study prepared for the Southeastern Association of Regulatory Commissioners of the benefits and costs of establishing three RTEs in the southeast.  The report concluded that there is considerable uncertainty as to whether benefits from the RTEs and the proposed standard market design would exceed their implementation costs.


2.  Status of Competition in Virginia

Richard J. Williams, Director of the SCC's Division of Economics and Finance, addressed competitive activity in Virginia's electricity market.  As of September 1, 2002, 2.2 million of the 3.1 million customers in Virginia have the right to pick their electricity provider.  All customers of utilities subject to the Restructuring Act will have retail choice by January 1, 2004. However, the right to choose does not mean the ability to choose.  Only 2,375 residential customers and 23 commercial customers are buying electricity from an alternative supplier that offered "green" power at a higher cost than the incumbent utility's price-to-compare.  This lone competitive supplier is no longer marketing its power to new customers.

The Commission's report outlines developments that may contribute toward competitive wholesale and retail markets.  By January 1, 2004, all of Virginia's utilities should be members of operating RTEs, which are intended to provide a more efficient and fairly priced means of transmitting wholesale electric energy.  However, the ability to attract competitive suppliers to Virginia's market depends to a large extent on the development of a competitive regional wholesale market.  Recent disclosures of wholesale market improprieties and the "credit crunch" have contributed to a reduction in efforts by energy marketers to market electricity.


3.  Recommendations to Facilitate the Development of a Competitive Market 

The third part of the SCC's report outlines 20 proposals submitted by electric utilities, competitive suppliers, business groups, and consumer representatives to foster the development of competition.  The SCC identified two of these proposals that the Task Force may wish to consider.  The first calls for amending the Restructuring Act to allow a large industrial or commercial customer to switch to a competitive service provider (CSP) without paying a wires charge if it commits to accept market-based pricing if it returns to its incumbent utility.  The second would allow large customers who switch to a CSP and later return to their incumbent utility to select market-based prices as a means of avoiding a minimum stay requirement.  Though these proposals are directed at large customers, the SCC observed that fostering retail market activity for large customers may improve the chance of competitive offers will be made to residential customers.

B.  THE STATUS OF REGIONAL TRANSMISSION ENTITIES


1.  Developments under the Act


The Restructuring Act, as enacted in 1999, requires incumbent electric utilities owning, operating, controlling or having an entitlement to transmission capacity to join or establish a regional transmission entity by January 1, 2001, and to transfer the management and control of its transmission assets to the RTE.   Conditions for joining or establishing an RTE include obtaining the prior approval of the SCC.  The issue of which RTE is appropriate for Virginia's utilities is complicated by the fact that Virginia is located at the crossroads of three existing or proposed regional RTEs:  PJM, Midwest ISO, and GridSouth.


RTEs are entities created to operate transmission grids and ensure short-term system reliability, independent of control by incumbent utilities and other market participants. The Restructuring Act recognizes that the development of a competitive retail market for electric generation requires incumbent utilities to transfer ownership or control of their electric transmission assets to an RTE.  The requirement of RTE independence is intended to ensure that incumbent utilities, which traditionally controlled the generation, distribution and transmission of electricity, do not use the control of transmission assets to favor their power over power offered by competing suppliers.


In Case No. PUE990349, the SCC promulgated regulations governing the transfer of the ownership or control of transmission assets by incumbent electric utilities to RTEs.  The SCC noted that incumbent electric utilities were required by FERC Order 2000 to file information with FERC concerning plans to join a regional transmission organization (which is substantively identical to the term "regional transmission entity" used in the Restructuring Act) by January 1, 2001 (or January 15, 2001, for utilities that are members of an RTE that complies with FERC Order 888's Independent System Operator principles).  The SCC concluded that its actions pertaining to RTEs are not preempted by federal law.  

The SCC's rules for RTE participation were finalized on July 19, 2000.  The SCC's regulations establish elements of RTE structures to be applied in determining whether the SCC may authorize transfer of ownership or control of transmission assets to an RTE.  Regulations address (i) planning and reliability practices, (ii) non-discriminatory pricing practices, (iii) governance independent of competitive interests, and (iv) fair compensation to the transferor.  The SCC's order required Virginia's five investor-owned electric utility companies to submit applications by October 16, 2000, for transferring ownership or control of transmission assets to an independent operator.  

In 1999, DVP AEP, and 14 other electric utilities in 11 states announced plans to create the Alliance Regional Transmission Organization.  On June 3, 1999, the Alliance companies filed an application to FERC for approval of the Alliance RTE.  This proposal would permit transmission asset owners to either divest their transmission assets to the RTE or to transfer control of such facilities to the RTE.  This concept would enable transmission owners (and any transmission user) to individually own up to five percent of the voting stock of Alliance RTE.  Such transmission owners could potentially control 25 percent of the voting stock.  This voting block could be increased if other divesting utilities join the RTE.  Additionally, divesting owners could obtain a non-voting ownership interest in the entity that would manage the day-to-day operations of the RTE.


The SCC, the Virginia Committee for Fair Utility Rates, the Attorney General's Office, and others intervened in this FERC filing in July 1999.  The parties raised concerns that the proposed ownership interests of transmission owning utilities may prevent independent and non-discriminatory operation of the RTE.  They questioned whether the Alliance's proposed pricing policies were consistent with the FERC's prohibition regarding the "pancaking" of transmission rates.  They also questioned whether the geographic configuration of the RTE would serve as a detriment to effective competition, noting that the Alliance RTE had been described as a "toll-gate" between mid-western and eastern power markets.


On December 20, 1999, FERC issued an order conditionally approving the Alliance RTE and directing that certain proposals be modified.  Specifically, FERC found that the Alliance did not meet Order No. 888's independence standard because members' ownership of stock in the RTE could give members effective control of the RTE.  FERC also found that the proposed pricing proposal violated a provision of its Order 2000.  FERC also expressed concerns that its configuration would perpetuate a situation where the Alliance members separate the buyers and sellers that constitute the predominant west-east trading patterns.


On February 17, 2000, Alliance members made a partial compliance filing in response to the FERC's conditional approval order.  In this filing, the Alliance members attempted to provide further support for its original proposal to allow divesting transmission owners to have voting interests in the RTE.  They also modified a number of other proposals in response to FERC's directives.


On May 18, 2000, FERC issued an order finding that the Alliance members had not adequately addressed the independence issues.  FERC specified that the aggregate voting interest of divesting transmission owners could not exceed 15 percent, and reserved judgement with regard to the configuration issue.  In response, Alliance members developed a revised pricing proposal and made an additional compliance filing on September 15, 2000.  Under this filing, the Alliance Companies proposed to create a for-profit transmission company, or transco.  On January 24, 2001, FERC found that the Alliance filing basically met the four characteristics and most of the functions of an RTE discussed in FERC Order 2000, but directed further modifications.  


On July 12, 2001, FERC issued another order conditionally approving the Alliance companies' RTE filing.  The FERC expressed concerns that business decisions prior to implementation of the Alliance RTE were being made by Alliance companies rather than independently.  Though the SCC had scheduled hearings for September 2001 on the Alliance applications, they were placed on hold pending the outcome of FERC proceedings.  On December 20, 2001, FERC approved the terms of the Midwest ISO but -- notwithstanding its previous conditional approvals of the Alliance RTE -- ruled that the Alliance lacked sufficient scope to exist as a stand-alone RTE, as required by FERC Order 2000.  FERC directed the Alliance companies to explore how their business plans can be accommodated with in the Midwest ISO.  FERC also observed that the Midwest ISO may not be the ideal RTE for all Alliance companies and noted that DVP may prefer to join another RTE.  The companies were given 60 days to announce their plans to join an RTE.  In her dissenting opinion, Commissioner Breathitt observed that Alliance Companies had spent approximately $75 million in start-up costs and stated she "cannot participate in this sudden departure from the road map I believe we drew in our prior Alliance orders."

On February 19, 2002, the Alliance Companies reported that they were in discussions with the Midwest ISO.  A supplemental report on the status of negotiations was filed with FERC in March 2002.  On April 24, 2002, FERC directed some of the Alliance companies, within 30 days, to file a compliance filing detailing which RTE they planned to join and stating whether they planned to participate individually or grouped together as a for-profit independent transmission company.  In May 2002, FERC announced that it would consider new electricity market rules to encourage U.S. utilities to balance reliability with profits as they decide how to sew together their patchwork power grids.  FERC said it was disturbed by recent announcements by some utilities that they intend to join regional transmission organizations far removed from their home territories.  FERC did not set forth any specific actions it will take to encourage utilities to join RTEs that are close to their natural boundaries. 

At the Task Force's meeting on June 21, 2002, Stuart Solomon, Vice President of Public Policy for AEP, reported that AEP and PJM Interconnection LLC, an RTE based in Pennsylvania, signed a memorandum of understanding on May 7, 2002.  Mr. Solomon noted that the PJM RTE currently has an organized spot market and complies with FERC's template for standard market design.  Under the terms of their agreement, which includes a 120-day development period, AEP can join PJM as either a stand-alone transmission owner or as part of an independent transmission company.  AEP favors a for-profit independent transmission company that offers the ability to attract capital and squeeze out inefficiencies.  AEP contemplated the transfer of functional control of its transmission system to PJM by December 2002, and the integration of AEP into the PJM energy market by May 2003.  AEP stated that PJM membership offers the opportunity to secure the benefits of an RTE, thereby facilitating retail competition, sooner than do other options.  Other former Alliance members, including Commonwealth Edison, Illinois Power, and Dayton Power & Light, intend to join PJM.  Though FERC has expressed concerns that proposals by some Alliance companies to join PJM may not be consistent with natural markets, Mr. Solomon discounted the applicability of this concern to AEP, noting that FERC's concern is more likely directed at other former Alliance companies, with noncontiguous service territories in Illinois, that wish to join PJM.  AEP expressed confidence that FERC will focus more on existing electrical ties and connections that on maps of the utilities' service territories. AEP filed an application with FERC to join the PJM RTE on December 11, 2002.

Allegheny Power spokesperson John Ahr recounted that his firm turned over functional control of its transmission system to PJM on April 1, 2001, thereby forming PJM West.  Under the PJM regional market model, prices for power for the combined market area are calculated.  Depending on system congestion, that price would apply over the whole region.  The model also addresses the dispatch of generation units in merit order and coordinates transmission outages for the entire region.  Other duties of the PJM RTE include conducting regional transmission system planning and operating a market monitoring unit, which has responsibility for monitoring members' compliance with market rules and ensuring that its policies are consistent with the operation of a competitive market.  A copy of Mr. Ahr's presentation is attached as Appendix A.

Harold Adams told the Task Force at the same meeting that DVP recognizes its legislative and regulatory obligations to join an RTE, and vowed to notify the Task Force of its decision concurrently with the company's notification of federal and state regulators.  A properly functioning RTE is viewed as meeting three goals: providing improved price signals to consumers and suppliers, encouraging efficient solutions to transmission congestion management, and exerting competitive pressures on energy costs.  A copy of Mr. Adams' presentation materials is available on the Task Force's website at http://dls.state.va.us/groups/elecutil/06_21_02/DominionLTTFUpdate6-02/index.htm.

In response to FERC's order of December 19, 2001, that rejected the proposed Alliance RTE, Dominion worked to find an alternative that will be accepted by regulators and customers.  In a summit with interested persons convened by DVP on June 13, 2002, stakeholders identified relevant factors.  However, there was no consensus as to which RTE was best.  The two leading contenders were identified as PJM and the Midwest ISO.  GridSouth, formed by Duke Power, Carolina Power & Light, and South Carolina Electric & Gas, had been under consideration but lost viability when it recently announced that its members were suspending most aspects of its development.  

On June 25, 2002, DVP and PJM announced their execution of a memorandum of understanding to join PJM, subject to approval by FERC, the SCC, and the North Carolina Public Utility Commission.  At the Task Force's subsequent meeting on November 19, 2002, DVP elaborated on its application to join PJM.  The plan calls for DVP's control area to be operated as PJM South, which will be separate from the PJM and PJM West control areas.  DVP would cede operational control of its transmission lines to PJM, but would continue to own these assets.  DVP's Director of Electric Market Policy told the Task Force that PJM offers several advantages, including the approval by the FERC of its RTE structure and the fact that all major electric utilities serving Virginia will be members of the same RTE.  DVP announced its intention to file its plan for joining PJM with FERC and state regulators in December 2002, to be followed by adopting a transmission tariff by February 2003.  Under DVP's schedule, federal and state regulators were to issue their approvals by June 2003, and the integration of DVP into PJM's system would be competed by October 2003.  DVP's presentation materials are available on the Task Force's web page at http://dls.state.va.us/groups/elecutil/11_19_02/RTO/sld001.htm.

The Task Force received comments from interested stakeholders regarding RTE membership issues at its June 21 meeting.  August Wallmeyer of the Virginia Energy Providers Association claimed that the lack of a functioning, independent RTE is preventing wholesale competition in Virginia.  VEPA advocates incumbent utilities joining the PJM RTE in part due to its governance structure and market design features.  He suggested adoption of a goal calling for the issuance of all necessary approvals for PJM membership by the end of 2002.  

Edward Petrini, representing the Virginia Committee for Fair Utility Rates, a group of large DVP customers, expressed concern that the delays by incumbent electric utilities in joining RTEs have effected the schedule contained in the Restructuring Act.  While the Act contemplated a six and one-half year transition phase, delays in RTE development have reduced this period to less than five years.  

Ralph L. Axselle, speaking on behalf of the Alliance for Lower Electric Today (ALERT), echoed concerns with the delays in transferring control of transmission assets to an approved RTE.  Both the Act and the 1998 legislation that established a timeline for deregulation called for the establishments of RTEs by January 1, 2001, because the legislature recognized that RTEs are needed for the development of wholesale markets. 

Judy Jagdmann of the Office of the Attorney General added that operating RTEs are critical.  Functioning wholesale markets are needed for the development of retail markets, and RTEs are necessary for the existence of viable wholesale markets. 

Greg White of Old Dominion Electric Cooperative explained that transmission system congestion is affecting the wholesale pricing of electricity under RTE rules.  He suggested that utilities should not join RTEs where the price of electricity is highest.  For example, he stated that the price of electricity in PJM is about 40 percent higher than in MISO.

Cody Walker of the SCC staff outlined several FERC-related RTE developments.  A copy of the SCC staff's presentation is attached as Appendix B.  Concurrent with the appointment of Pat Wood as its new FERC chairmen, the FERC has been much more aggressive in its approach to RTE issues.  In addition to rejecting the proposed Alliance RTE and directing its members to pursue membership on other RTEs, FERC has initiated mediation efforts to form larger RTEs, as evidence by its effort to merge PJM, ISO-New England and NYISO into a Northeast RTE.  FERC has also started reaching out to state regulatory commissions through regional workshops and questionnaires, has initiated efforts to adopt a single market design, and has begun an effort to assess the costs and benefits of RTE formation.

The SCC has actively participated in FERC RTE proceedings in order to ensure that the essential elements of RTEs are in place and that RTE development will further the development of competition in Virginia.  In DVP's recent RTE summit, the SCC staff noted that RTE practices and policies should promote reliability and appropriate pricing for transmission service, be consistent with FERC requirements, fairly compensate the transmission system owner, generally promote the public interest, and assure that the RTE is managed independently of market interests.  In addition, they should provide for transmission planning and facilitate construction of needed facilities, provide for appropriate interconnection of new generating facilities, provide for effective relief of transmission congestion, and provide for effective market monitoring.  The SCC staff also noted that ideally Virginia utilities should participate in operational RTEs at least one to two years prior to the end of the capped rate period.


2.  Perspective of FERC


Addressing the Task Force at its June 26, 2002, meeting, FERC spokesperson Charles Whitmore observed that his agency has promoted the formation and development of voluntary, geographically sensible regional RTEs.  He announced FERC's release of the "Big Ticket" list, which outlines FERC's timetable for major standard market design and RTE issues over the next 18 months (Appendix C).  The Task Force was told that the resolution of two RTE-related issues will be important to Virginia.  First, FERC is working to eliminate seams, which are regulatory, market and physical barriers to trade among regions.  Second, FERC is seeking to ensure that RTEs create sensible geographic markets in the Eastern Interconnection.  FERC has asked DVP, AEP, and other utilities to explain how their decision regarding RTE membership will effect seams issues and be consistent with natural markets.  The issue of natural markets could be troubling in the Midwest and Mid-Atlantic region if utilities join an RTE for which there are no contiguous boundaries.

Mr. Whitmore also announced that FERC is drafting rules for standard market design (SMD) that will apply to all public utilities.  SMD seeks to provide more choices and improved services to wholesale market participants, reducing delivered wholesale electricity prices through lower transaction costs and wider trade opportunities, improving system reliability, and increasing certainty about market rules and cost recovery.  FERC contemplates that RTEs would be the primary entities to implement SMD.

FERC's efforts to have electric utilities voluntarily join RTEs was described as being more torturous than anticipated as the result of the problems with California's experiment with deregulation, the collapse of Enron and other energy trading firms, and public perceptions.  In reaction to allegations of improper trading practices, the FERC has established an Office of Market Oversight and Investigation.  A copy of his remarks is attached as Appendix D. 


3.  Implications of PJM Membership


By the fall of 2002, it became clear that the Commonwealth's three major investor-owned electric utilities all had joined, or were intending to join, the PJM RTE.  PJM operates both a multistate transmission system and associated electricity trading markets.  Commencing with the November 19, 2002, meeting, the Task Force received a great deal of testimony, pro and con, regarding the implications of the utilities' memberships in PJM.  At that meeting, several Task Force members expressed concerns regarding the possible reduction in SCC oversight that may ensue if these incumbent utilities join PJM.  The PJM structure, which complies with the SMD model being considered by FERC, is alleged to cede control over the dispatch of generation to the RTE.  In addition, some long-term resource adequacy planning will be overseen by the RTE.  One member commented that the Restructuring Act contemplated RTE oversight of transmission, but not generation, services.

Greg White of Old Dominion Electric Cooperative raised concerns with PJM's locational marginal pricing (LMP) rules.  As he characterized LMP, when generation is dispatched in transmission-constrained areas, the price for all of the power will be the cost of the last-dispatched, highest-priced power.  In contrast, under the current system as more expensive power is dispatched, its cost is blended with that of all of the power.  Fixed transmission rights can in theory be purchased as a hedge against the congestion costs associated with the locational marginal pricing rules.  However, in practice they have not always proven to be adequate.  While the rules may theoretically provide an incentive for the construction of new low-cost generation and transmission assets to reduce congestion, the long periods needed for approval and construction of power lines and other facilities have forced customers to pay higher costs.


The discussion of the implications of PJM membership was continued at the Task Force's November 26 meeting.  PJM responded to previous concerns regarding PJM's use of locational marginal pricing and the possible reduction in state regulators' oversight of electric generation dispatching and planning.  PJM spokesperson Kenneth Laughlin defined locational marginal pricing as the cost to serve the next megawatt of load at a specific location, using the lowest production cost of all available generation, while observing all transmission limits.  It includes the marginal cost of generation, the cost of transmission congestion, and the cost of marginal losses.  Because it results in higher costs when a transmission system is congested, it is viewed as creating incentives for investing in transmission infrastructure.  Mr. Laughlin's presentation materials are available on the Task Force's website at http://dls.state.va.us/groups/elecutil/11_26_02/pjm/sld001.htm

Locational marginal pricing poses two challenges.  First, it exposes market participants to price uncertainty for congestion cost charges.  Second, during constrained conditions, PJM collects more revenue from loads than it pays to the power generators.  PJM's solution is to allow the system's users to obtain fixed transmission rights (FTRs).  FTRs are contracts that entitle their holder to revenues based on the hourly energy price differences across the path.  The owner of an FTR over a route receives a credit back for the amount of the congestion charge assessed as a result of the locational marginal pricing.


At the December 12, 2002, meeting, the SCC responded to comments at the previous meeting regarding the implications of Virginia's utilities' membership in the PJM RTE.  Cody Walker of the SCC's Division of Energy Regulation offered his perspective on the implications of using LMP to determine the cost of electricity in transmission-constrained areas.  A copy of SCC staff's tables illustrating implications of the LMP model are attached as Appendix E.  In areas where LMP applies, the price of the power charged by the last unit dispatched to serve a load becomes the price for all of the power dispatched to meet that load.  Under LMP, the unit that provides the increment of electricity that meets the load sets the price that all of the providers will receive, even if the price the other generators would otherwise have charged is less than the price bid by the supplier of the last increment.

While FTRs are intended to address some of the concerns with LMP by allowing suppliers to obtain contractual rights to the transmission of power as a hedge against transmission congestion costs, the process of obtaining FTRs is complex.  In theory, the owners of generation facilities can be protected from risks associated with LMP because, while they may pay more for power to meet load needs, their revenues will reflect the higher marginal prices.  Market participants who do not have generation capacity can in theory protect themselves by entering into bilateral contracts. However, generators may have little incentive to enter into bilateral contracts where doing so means giving up the potential advantages of higher LMP-based revenue. 

Mr. Walker noted that the possibility of market manipulation can exist with LMP.  If a generator withholds low-cost power from the market in order to have more expensive electricity set the marginal price, the cost of the power can rise.  As a result, the need exists for strong market power monitoring and mitigation.  PJM has a market monitoring unit with responsibility for determining transmission congestion costs and the potential of market participants to exercise market power within the PJM area. 

Other areas of concern identified by Mr. Walker with respect to PJM membership include:

· The effects of LMP on the development of retail access, as new entrants may face problems obtaining FTRs or generation capacity.

· The effects of higher power prices in transmission-constrained areas, such as the Eastern Shore, on economic development.

· Whether the high prices resulting from LMP will actually spur needed improvements, because suppliers who benefit from the higher prices may raise obstacles to upgrades that would abate the congestion.

· When the SCC establishes prices for default service, whether the market price will reflect prices resulting from LMP, and if so whether the price will be net of the effects of FTRs.

· Whether state regulators will have any role in determining the need for additional transmission capacity, or whether their role in acting on project applications will be limited to such issues as the facility's environmental impact.

The debate over the effects of PJM membership continued at the Task Force's January 7, 2003, meeting.  Steve Herling of PJM stated that his organization is committed to avoid causing undue hardship in Virginia.  He denied that PJM would force Virginians to reduce electricity consumption in order that power could be shipped to other states.  With respect to concerns about LMP, Mr. Herling added that PJM has adopted tools for evaluating connection events that address the issues others have raised.  Much of the concern with LMP in spot markets can be addressed by self-supply and bilateral contracts among utilities.  Moreover, joining PJM will not affect the reliability of service for customers and transmission siting approval authority will remain with state regulators.  

In response to questioning by Senator Watkins, Mr. Herling stated that while PJM's analysis of the DVP and AEP systems is ongoing, it has found no problems with load pockets that would require new investments.  He responded to Delegate Woodrum's question about cost increases sustained at the A&N Electric Cooperative on the Eastern Shore by observing that PJM has instituted measures, including new tests with lower voltage transmission, to avoid the problems experienced in the past. 

While AEP has continued to implement its plan to join PJM, DVP announced at the Task Force's January 7, 2003, meeting that it would delay action on its application to join the RTE until concerns have been addressed.  However, its delay may not necessarily preclude its original plan to join PJM by the scheduled entry date of October 1, 2003.


A spokesman for PJM Interconnection continued the colloquy at the January 27, 2003, meeting by lauding the benefits produced by PJM's markets.  These benefits include a 35 percent improvement in the performance of plants, lower prices of $10 million per day, and increases in generation capacity.  In addition, demand response programs have alleviated system congestion.  PJM committed to provide the Task Force with copies of relevant cost-benefit studies.  In the case of Allegheny Power, PJM membership is estimated to achieve $40 million in value in 2002.  

C.  RISKS POSED BY FERC'S STANDARD MARKET DESIGN PROPOSAL


As noted by Dr. Rose in his overview of the development of competitive regional markets, FERC's proposed rules for a standard market design (SMD) create substantial uncertainty for Virginia's electric utility industry.  The SCC's concerns with FERC's SMD notice of proposed rulemaking prompted the release of an addendum to the 2002 report on the status of competition.  The full text of this supplemental report, dated December 30, 2002, may be viewed at the SCC's website at http://www.state.va.us/scc/caseinfo/reports/lttf_addendum_02.pdf.  


The SCC's supplemental report asserts that the FERC's SMD plan, "if adopted as proposed, would have a profound impact on restructuring actions the SCC has already taken and may take in the future."  Under the FERC SMD proposal, Virginia cannot ensure the same price and reliability protection it can at present.  Rates could unnecessarily increase and there could be service interruptions that would not occur today.


A major concern is the SMD's elimination of native load preferences, which give Virginia consumers first priority to be served by the generation and transmission facilities that they have bought and continue to pay for through existing rates.  FERC believes that the favoring of native load customers is discriminatory and damages wholesale electric markets.  The SCC fears that eliminating native load preferences means that Virginians could experience service interruptions to ensure that power is provided elsewhere in its multi-state region, notwithstanding the fact that there is adequate generation and transmission capacity in Virginia to meet the needs of Virginians.


Aspects of the SMD proposal that are cited by the SCC as being of particular concern include:

· Mitigation and Market Oversight:  Despite assertions that competition may ultimately be an effective regulator of the reliability and price of electricity, the SMD rules provide for federal mitigation and market oversight responsibilities.  The SMD rules envision a market monitoring function that will reside at the RTE and which will be responsible to the RTE and the FERC.  The complexity of market monitoring and the questionable ability of FERC to oversee market monitoring efforts casts doubts on the proposal's ability to ensure good industry performance.

· Market Power:  Addressing the potential exercise of market power in a regional market through competition would require the electric utility system to have enough generation and transmission capacity to allow many sellers to provide service to consumers.  Absent sufficient extra capacity, a supplier that is asked to meet the last increment of demand may be able to charge rates for its power that exceed the rates that could be charged in market where no supplier is able to exercise market power.  Until generation and transmission facilities are greatly expanded, congestion in load pockets may create opportunities to exercise market power.  While there is sufficient generation and transmission capacity to serve Virginia's native load, extra capacity would be needed to avoid potential abuses of market power.  The current generation and transmission infrastructure was not designed to provide this extra cushion of capacity needed to support a truly competitive market, and building the extra capacity would entail substantial costs.  

· Locational Marginal Pricing:  The SMD proposal relies on locational market pricing in spot markets as a mechanism to address transmission congestion.  Under LMP, the spot price for electricity at any time will be determined using bids submitted by available generators in the regional market.  If transmission is constrained, costs may be based on the cost of the last (and most expensive) generation unit from which electricity is dispatched to serve the load in the constrained area.  In theory, allowing higher prices to be charged for power transmitted through congested areas will create incentives to build the infrastructure needed to alleviate the congestion.  However, the SCC raises several concerns that implementation of LMP will be detrimental to Virginia's consumers.  In certain areas, the owner of generation capacity for an isolated pocket could exert market power and demand prices that may be unjust and unreasonable.  Even if the highest bid price submitted to provide power in a load pocket is warranted, it could be higher than the average blended rate that Virginia's consumers currently pay.  

· Regional Resource Adequacy Requirements:  The SMD rules include a resource adequacy requirement that obligates the RTE to forecast resource adequacy on a regional basis.  It is not clear whether the substantial costs of new transmission facilities needed to make the regional market competitive, and which exceeds what is needed for system reliability, will be socialized by requiring everyone to share the cost or whether only those benefiting from the new transmission facilities will pay.  In either event, the SCC warns that ultimately consumers will be required to pay for the new transmission assets.


The SCC characterizes the costs of complying with the proposed SMD rules and the risks they pose as "tremendous."  The Commission asserts that it is "highly likely" that the FERC's SMD rules would apply in Virginia, regardless of whether the Commonwealth has allowed the transfer of control of its utilities' transmission systems to federally-regulated regional transmission entities, because retail electricity rates have been unbundled into their generation, distribution, and transmission components.  In New York v. FERC, 122 S. Ct. 1012, 1027-1028 (2002), the Supreme Court held that FERC has jurisdiction over the transmission component of unbundled retail rates.  The issue of whether FERC also has jurisdiction to impose SMD rules on states that have not unbundled their rates or allowed utilities to transfer control of their transmission systems to an RTE is unresolved.


The SCC concludes that if Virginia allows the transfer of control of transmission assets to a FERC-regulated RTE or if the components of electric rates remain unbundled, the FERC will obtain jurisdiction, which in turn can have a significant impact on retail electric rates and reliability. Moreover, it will be extremely difficult, if not impossible, for the Commonwealth to retrieve such jurisdiction should it pass to FERC.


The addendum report contends that two things must occur for Virginia to avoid the application of FERC's SMD rules:

First, as a result of court, congressional or FERC action, the states must have the opportunity to decide whether their utilities will comply with the requirements of the SMD notice of proposed rulemaking (NOPR), including the NOPR's requirement to have an independent entity operate their utilities' transmission facilities.  Second, the Commonwealth must decide that Virginia utilities should not now be part of the proposed federal plan.  This decision could be made by amending the Act to rebundle rates and service and defer, or eliminate for now, the requirements that Virginia's electric utilities join an RTE and seek to transfer control of their transmission systems to such RTE.


The first requirement is derived from the fact that the proposed SMD rules would apply to both bundled and unbundled states.  The SCC contends that reversing the Restructuring Act's requirements that retail rates be unbundled and deferring the requirement that utilities join an RTE would give Virginia the opportunity to wait until the FERC has finalized its rules.  After the rules are finalized, Virginia could then make an informed decision on whether to proceed with retail competition.  Delaying the decision of whether to be subject to the FERC's SMD rules is viewed by the SCC as having no significant impact on the Commonwealth.


The SCC presented its addendum to the competition report to the Task Force on January 27, 2003.  Commission staff observed that the SMD rules are the source of much contention and may be revised prior to adoption by FERC.  If Virginia's primary goal is to open retail markets to competition, no action should be taken.  If the primary goal is to keep Virginia in control of its destiny to the maximum extent possible, it should both (i) defer approving transfers of control over transmission assets to RTEs and (ii) rebundle the components of retail rates.  


Susan N. Kelly, an attorney with the Washington, D.C., firm of Miller, Balis and O'Neil, advised the Task Force that Virginia cannot avoid FERC regulation of its electric utilities' transmission service simply by delaying RTE participation.  The unbundling of retail transmission service, rather than membership in an RTE, was characterized as the critical factor in determining whether FERC has jurisdiction over the transmission element of retail electric rates.  She cited FERC Order 888, in which FERC asserts that its jurisdiction arises as a result of a state retail program.  Because Virginia's utilities have already unbundled their transmission rates, she believes that FERC now has jurisdiction over the terms, conditions and rates of retail transmission.  A copy of Ms. Kelly's remarks is attached as Appendix F.


The Task Force chairman asked interested persons to address three questions:  Whether FERC would have jurisdiction if Virginia's rates were unbundled; whether Virginia should postpone allowing utilities to join an RTE; and whether Virginia should rebundle its rates.  Stakeholders were split in their reaction to the SCC's recommendation that steps be taken to forestall the application of the FERC's proposed SMD rules to Virginia's utilities.  

AEP asserted that there is no need to rebundle rates, and observed that the Restructuring Act currently requires utilities to join RTEs after obtaining SCC approval.  AEP urged the Task Force not to delay the RTE development process.  Moreover, as it is unlikely that the SMD rules will be enacted in the form presently under review, drawing conclusions about their implications is premature. 


Stewart E. Farrar, speaking on behalf of DVP, emphasized that it is not necessary or appropriate to rebundle rates in order to protect service to native load customers.  Such a response would be a premature and drastic measure that would strike at the heart of the Restructuring Act.  Rather, the proposal to delay electric utilities from joining RTEs was called "an appropriate response to any current concerns about FERC's proposed rulemaking."  He asserted that Virginia is not prevented by any federal law from rebundling at some future date, if it finds that is the appropriate response to FERC's final rules.


The Task Force was also provided with a white paper prepared for Dominion Resources Services by Thomas L. Blackburn, an attorney with the firm of Bruder, Gentile & Marcoux, in which he argues that Virginia can safeguard reliable service to native load by maintaining control over utility membership in regional transmission entities.  As FERC's assertion of jurisdiction over retail transmission service does not affect the reliability of service to native load, rebundling rates in order to ensure reliability of service is unnecessary. A copy of Mr. Blackburn's paper is attached as Appendix G.


Other persons who advised the Task Force not to adopt either or both of the recommendations stated in the SCC's report include:

· Dr. Ransome Owan of Washington Gas Energy Services stated his company's opposition to both of the SCC's recommendations for rebundling electricity rates and delaying approval of applications to join an RTE.  

· August Wallmeyer of VEPA contended that rebundling rates would hurt investments in generation facilities.

· Ray Bourland of Allegheny Energy said that FERC already has jurisdiction over unbundled transmission rates, and the proposal to postpone requests to join an RTE will invite additional jurisdictional battles with FERC.  

· Reggie Jones stated that the Alliance for Lower Electricity Rates Today recognizes that unbundled rates are necessary to a competitive market.  Until the benefits that will result from rebundling rates are certain, such a step is unwarranted.  The Restructuring Act contemplated that Virginia would have the benefit of utilities' being members of RTEs for several years prior to the expiration of the capped rate period.  Consequently, delaying membership in RTEs may necessitate postponing the end of capped rates.


Virginia's electric cooperatives voiced support for the proposal to delay allowing utilities to join an RTE.  Rob Omberg asserted that allowing the transfer of control over transmission assets to an RTE that has a market clearing function (such as PJM) exceeds the authorization in the Restructuring Act.  


The Virginia Citizens Consumer Council is concerned about FERC's jurisdiction over Virginia's utilities, and advocated rebundling rates.  Dr. Irene Leech observed that the electric utility restructuring process is not working anywhere, and argued that slowing down its implementation in Virginia will not hurt anything.


Judy Jagdmann of the Office of the Attorney General noted that the Supreme Court, in New York v. FERC, agreed that the FERC has jurisdiction over unbundled transmission rates.  Three justices said that FERC's authority extends to bundled transmission rates as well.  She agreed with the contention that postponing the ability of utilities to join RTEs was an adequate step, and observed that while Virginia may need to rebundle the components of electric rates at some point, it is not necessary today.  If Virginia can rebundle rates today, she noted, then it can do so in the future if the FERC's final SMD rules make such a step appropriate. 

D.  DATA ON ENERGY INFRASTRUCTURE AND RELIABILITY


Senate Bill 684 of the 2002 Session, patroned by Senator Watkins, requested the SCC to convene a work group to study the feasibility, effectiveness, and value of collecting data pertaining to Virginia's electric and natural gas infrastructure.  The purpose of the data collection would be to monitor the adequacy of the energy infrastructure within the Commonwealth.  Pursuant to the legislation, the SCC convened a work group consisting of representatives of electricity generators, incumbent electric utilities, interstate gas transmission companies, large industrial customers, and SCC staff.

SCC Energy Regulation Division Director Bill Stephens presented the report to the Task Force at its December 12, 2002, meeting.  He reported that work group participants generally agreed that collecting the data identified in the legislation is feasible. However, the value and effectiveness of collecting the information is more difficult to ascertain.  The restructuring of Virginia's natural gas and electricity industries means the Commonwealth will rely on the competitive market to meet consumer demand for electric and natural gas service.  Electric utility industry restructuring may shift jurisdiction for overseeing reliability over generation and transmission services from state regulators to the FERC.  FERC's recent notice of proposed rulemaking for the implementation of SMD, if implemented, will place significant new federal regulation over the pricing and reliability of electricity.  In addition, if Virginia's utilities join RTEs that operate a regional electricity market, state regulators may lose jurisdiction over generation and transmission reliability.

A shift in oversight jurisdiction with respect to generation and transmission reliability casts doubt over the value of collecting data about Virginia's electrical infrastructure.  In addition, stakeholders have split on the issue of whether state regulators will be able to require incumbent utilities to build generation facilities to meet the needs of Virginians.  Once Virginia's electric utility industry is regionalized, the concept of monitoring the dedication of facilities to the service of Virginia's native load becomes problematic.

Mr. Stephens presented the Task Force with three options: collect the data and gauge its value at a future time; wait until the industry stabilizes and then request the data; or collect some basic data that could provide information as to infrastructure adequacy and forecast load and planned reserve margins until such time as it is determined that either more or less information is necessary.  The third approach is described in the SCC's report as being more practical in the current environment and less burdensome on the entities providing the information. The report is available on the Internet at http://www.state.va.us/scc/caseinfo/reports/sb684_112002.pdf.

In response to Mr. Stephens' presentation, Senator Watkins asked the staffs of both the Task Force and the SCC to look into the issue of whether anything could be done to ensure that the Commonwealth does not cede monitoring responsibilities to FERC or to a regional transmission organization.  While FERC may eventually exert jurisdiction over transmission and other aspects of electric service, a state may be giving up its oversight authority prematurely if its utilities join a regional transmission organization that operates a wholesale market.  The proposal developed in response to this request is discussed in Part III B of this report.

E.  IMPLICATIONS OF CAPPED RATES


1.  Effect of Rate Cap on Customers of Dominion Virginia Power

Christine Chmura of Chmura Economics and Analytics (CEA) presented the Task Force with the results of a study of capped rate savings commissioned by Dominion Virginia Power (DVP).  A copy of CEA's findings is available on the Task Force's website at http://dls.state.va.us/groups/elecutil/11_19_02/Dominion/index.htm.  In August 1998, a rate case settlement froze DVP's retail rates through March 2002.  With the enactment of the Virginia Electric Utility Restructuring Act in 1999, the cap on retail rates was extended from 2002 until July 2007.  CEA's report concludes that the Act's cap on base rates, when compared to the base rates that would likely have been in effect had the caps not been imposed, has produced total savings for DVP's residential customers of between $780 million and $871 million over the period 1998 through 2007.

The estimated savings consist of three elements:

· $285.6 million for period 1998-2001 from SCC-imposed rate case cap settlement;

· $302.7 million to $393.7 million, depending on the revenue forecast used, predicted for the 2002-2007 capped rate period under the Restructuring Act; and 

· $192 million from DVP's inability to obtain rate relief to cover extraordinary expenses, primarily environmental project expenditures, during 2002-2007. 

Assuming the average residential consumer uses 1,000 kWh per month, average savings per residential customer ranged from $429 to $480 from 1998 through 2007, which equates to an average annual savings of $45 to $50 over the entire period.  The report also states that, through the multiplier effect, savings from the rate caps will generate between $132 million and $148 million in additional economic activity in Virginia. 

CEA's study assumes that base residential rates would have risen between 7.9 and 9.2 percent between 2001 and 2007 had the rate cap not been imposed.  This assumption is based on a model developed by CEA that attempts to take into account the factors that the SCC confronts when approving rate changes.


2. Comparison of Residential Electricity Rates in Other States

During the questioning that followed Ms. Chmura's presentation, Senator Watkins asked the SCC staff to compile information on residential rate increases in other states during the same time frame.  At the January 7, 2003, meeting, Ronald Gibson, director of the SCC's Division of Public Utility Accounting, presented a report on changes in residential electric rates in northern and southern states for investor-owned electric utilities during the period 1998 through 2002.  The text of the Commission's report can be viewed on the SCC's web site at http://www.state.va.us/scc/caseinfo/reports/ratecomp_lttf_010703.pdf.

Mr. Gibson concluded that northern states, many of which have deregulated their electricity markets, continue to have higher rates than southern states, most of which have not deregulated.  The average residential cost of electricity in northern states is 10.463 cents/kWh, compared with 7.110 cents/kWh in southern states.

In Virginia during the period examined, average rates declined from 7.021 cents/kWh to 6.967 cents/kWh from 1998 to 2002.  Exhibit 4, page 1 of the report shows the components of the statewide rate change as follows:

Company
% Change

from 1998
% Change

Base Rates
% Change

Fuel Rates

Appalachian Power


-4.21%
-1.75%
-11.61%

Virginia Electric and Power Company
1.75 %
-5.96%
53.62%


The SCC's report reveals that during the period 1998 to 2002, the average residential rate in southern states increased from 6.967 cents/kWh to 7.11 cents/kWh.  The increase of 0.143 cents/kWh over this period is about two percent, or one-half of one percent per year.  Northern states, on the other hand, experienced a decline of about one percent over this period, from 10.572 cents/kWh to 10.463 cents/kWh.


A comparison of total rates, and tracking the rate of the change in the totals, can be misleading because the total rate includes both a base rate component and a fuel cost component, which tends to be more volatile.  The Restructuring Act's capped rates are subject to adjustment to reflect changes in fuel costs, as provided in § 56-582 B.  Consequently, the base rate arguably provides a better benchmark of how much rates would have changed in the absence of the Restructuring Act's capped rate provision.  From 1998 through 2002, the base rate in southern states declined at 10 of the electric utilities; increased at five; and did not change at two. 

F.  STRANDED COSTS RECOVERY

If electricity generation is deregulated, then the revenue collected by an incumbent electric utility could decline, either as customers elect to buy power from a competitor or from declines in the market price for generation.  Consequently, the utility's generation assets -- constructed and financed at a time when cost-of-service regulation was in place -- could lose substantial portions of their pre-restructuring book value.  Similarly, the price of power purchased from nonutility generators prior to restructuring by investor-owned utilities may equal or exceed the market price for power in a deregulated market.  These potential declines in the value of assets incurred while the utility was subject to traditional rate regulation illustrate the concept of stranded costs that a utility may face as a result of the advent of retail competition. 

Arguments for allowing recovery of stranded costs are based on the "regulatory compact."  Implicit in the relationship between regulated utilities and their regulators, which provides that in exchange for fulfilling their obligation to serve all customers within certificated service territories, costs prudently incurred by regulated utilities in furtherance of providing such service will be recovered in regulated rates.  Under this argument, any departure from a regulated, cost-of-service environment must allow a utility to recover prudent costs that were incurred while it was regulated and that that are rendered uneconomic because of restructuring. 

Subsection C of § 56-595 of the Restructuring Act provides that members of the Legislative Transition Task Force shall:

"[A]fter the commencement of customer choice, monitor, with the assistance of the Commission, the Office of the Attorney General, incumbent electric utilities, suppliers, and retail customers, whether the recovery of stranded costs, as provided in § 56-584, has resulted or is likely to result in the overrecovery or underrecovery of just and reasonable net stranded costs . . . "

The Restructuring Act provides that shopping customers choosing to purchase generation from a nonincumbent must pay a nonbypassable wires charge.  The wires charge is intended to serve as a surrogate for the stranded cost recovery that an incumbent would receive from non-shopping customers.  The recovery mechanism will be in effect until mid-2007.  

However, the Restructuring Act neither defines stranded costs nor provides any formula or statutory framework for their calculation.  Stranded cost recovery was one of the most critical policy hurdles the joint subcommittee had to clear as it developed Virginia's restructuring bill.  The Joint Subcommittee Studying Electric Utility Restructuring, which produced the Restructuring Act in 1999, convened a Stranded Costs Task Force to address issues pertaining to stranded costs recovery. 


The report of the Stranded Costs Task Force, which is Appendix J to the 1999 report of the Joint Subcommittee Studying Restructuring of the Electric Utility Industry (Senate Document 34), illustrates the difficulty in agreeing upon a definition of "stranded costs."  Members of this stranded costs task force distinguished stranded costs and its elements from "transition costs," or costs that utilities may incur in transitioning from a regulated to deregulated market for generation.  Illustrative of transition costs are utilities' costs in (i) establishing or joining an independent system operator or regional power exchange and (ii) funding mandatory consumer education programs concerning restructuring.  Primary sources of potential stranded costs were identified as (a) generation asset devaluation, (b) potential losses associated with above-market purchased power contracts (including cooperatives' wholesale power purchase contracts), and (c) regulatory assets.  

Perspectives were provided during the 1999 study of this issue by:

DVP:  Stranded costs are losses in the economic value of an electric utility's investments and obligations related to the supply of electric generation that result from the implementation of competition in the purchase and sale of electric energy.  Virginia Power proposed permitting utilities to recover net losses associated with the onset of retail competition, including the costs of increased consumer and employee benefits, mandated obligations (NUG contracts, nuclear decommissioning, and other governmental requirements imposed prior to competition), transition costs (including the formation of an RTE), and the net losses in the economic value of generation investments (stranded costs).

SCC:  Stranded costs will occur if there is a net loss in economic value of existing generation-related utility assets and contracts from a restructured industry.  The change in economic value will be based upon the difference between embedded-cost electricity rates calculated under regulation and competitive market-based electricity prices.

AOBA:  Stranded costs represent costs that are recoverable by a utility under existing regulatory policies that are not recoverable under competitive market pricing of services if current regulated rates are above competitive market prices.  Stranded value represents profits in excess of a regulated fair rate of return that the owners of regulated generation resources would derive if they are permitted to price energy and capacity services on the basis of market values that are in excess of current cost-based ratemaking levels.  The most consistent approach to measurement of the future value of a utility's generation assets is obtained when the utility sells its generation resources through an open competitive bidding process.

Virginia Citizens' Consumer Council:  Stranded costs are the difference between the value of generation-related assets currently in rates that have a net book value equal to or above their market value and the value of generation-related assets that have a net book value below their market value, after mitigation efforts, and excluding costs that are avoidable in the future.  Stranded costs should be recoverable only when management had no discretion over incurring the costs or when failure to recover these costs would drive the utility into bankruptcy.

Consumer Counsel, Office of Attorney General:  Stranded costs in a competitive market are a utility’s lost revenues associated with prudently incurred and unrecoverable costs related to utility investments in power production assets.  Stranded benefits in a competitive market are a utility’s net profits over and above earnings that would result under the continuation of traditional cost-based regulation.


The Division of Consumer Counsel's comments to the SJR 91 subcommittee on stranded costs illustrates the complexity of the issue.  The Division notes that unless and until there is effective competition in the retail electric generation market and customers leave their current provider in favor of a competitor, no stranded costs or benefits can exist.

Senate Bill 1269 of 1999 as introduced was silent on the issue of who would determine stranded costs.  Section 56-595 was amended in committee to direct the Task Force to monitor the issue. Prior to its introduction, the report of the SJR 91 stranded costs task force notes that stakeholders agreed that the SCC should play a significant role in addressing stranded costs and stranded benefits.  Several proposals specifically enumerated factors that the SCC would use in calculating and determining stranded costs and stranded benefits.

Proposal 5 in Part III of the SCC's 2002 report on the status of competition states the recommendation of Washington Gas Energy Services, Energy Consultants, and the Virginia Committee for Fair Utility rates that the SCC or General Assembly should calculate recoverable stranded costs for each utility and the pricing of standard offer service should reflect an amortization of those costs over a fixed period of time (August 30, 2002, report at page 17).  In its response, the SCC notes that the Restructuring Act neither defines stranded costs nor provides any formula or statutory framework for their calculation.  "Since there was no determination of reasonable net stranded costs going into the transition (nor any statutory structure for their calculation, thereafter), this may be a challenging task for the LTTF" (Id. at 18).  The SCC's report further notes:

[S]ince measuring the 'underrecovery' or 'overrecovery' of stranded costs under § 56-595 C requires their quantification, it will be necessary to adopt a formula or method for their calculation.  Moreover, and with respect to monitoring their levels of recovery, it will also be necessary to determine what part of the utilities' capped rates (together with wires charges) should be allocated to stranded cost recovery.  Simply put, two things must be done in order to monitor the progress Virginia's utilities are making toward recovery of their stranded costs.  First, determine the amount of stranded costs; second, allocate wires charges and some part of capped rates to their recovery.  Undertaking any of the foregoing presupposes, however, that authority exists within the Restructuring Act's current statutory framework for doing so (Id. at 18-19).

In October 2002, Senator Watkins requested staff to prepare a draft of a resolution pursuant to which the Task Force would request the SCC to convene a work group comprised of Commission staff and representatives of persons representing the Office of the Attorney General, incumbent electric utilities, suppliers, and retail customers.  The work group's purpose would be to develop consensus recommendations on issues relating to stranded cost recovery.  After circulating the draft among stakeholders for comment, DVP prepared an alternative version of a resolution.

The major substantive difference between the resolutions involved the work group's objectives.  Senator Watkins' version called on the work group to calculate each incumbent electric utility's recoverable stranded costs and the amounts it collects from capped rates and wires charges to offset such costs.  The DVP alternative proposal asked the work group to develop a process, methodology or formula for determining whether the stranded costs recovered by an incumbent electric utility have resulted in the overrecovery or underrecovery of just and reasonable net stranded costs. 

Interested parties offered a variety of perspectives on the issue at the December 12 Task Force meeting:  

· Mark Kumm of Pepco Energy Services recommended that the SCC should lead a quantification effort that would result in a stranded cost total for each utility.  A formal proceeding before the Commission would be preferable because the issues are complex and a work group is unlikely to reach a consensus. 

· R. Daniel Carson, Virginia President of AEP, supported a modified version of the DVP alternative under which a subcommittee of the Task Force would direct and monitor stakeholder deliberations and make appropriate recommendations to the full Task Force.  The group should first determine what is meant by the language directing the Task Force to monitor stranded cost recovery.  

· August Wallmeyer of Virginia Independent Power Producers agreed with AEP that a subcommittee of the Task Force should be convened, as in the deliberations in 1998.  He expressed concern that the party convening a working group can steer its work product.  The only goal of the group should be to define stranded costs.  

· William G. Thomas, representing DVP, contended that this issue was addressed on the floor of the House of Delegates in the 1999 Session when language was removed from Senate Bill 1269 that would have directed the SCC to conduct a proceeding to determine stranded costs.  He urged the Task Force to start by adopting a process rather than by collecting numbers.

· Reggie Jones, representing ALERT, supported Senator Watkins' version.  The pilot programs for retail electric choice were a failure for consumers, and Virginia's utilities are two years behind schedule in joining or forming regional transmission entities.  The clock is ticking on the scheduled lifting of capped rates in 2007, and the DVP alternative will only slow the process.  

· Spokesmen for Old Mill Power Company, the Virginia Citizens Consumer Counsel, the Virginia Committee for Fair Utility Rates and Old Dominion Committee for Fair Utility Rates endorsed Mr. Jones' comments in support of Senator Watkins' version of the resolution.  

· Bill Lukhard, chairman of the Consumer Advisory Board, also opined that Senator Watkins' proposal is more appropriate.

After considering the two versions of the resolution, the Task Force directed staff to prepare a version that incorporates elements of both Senator Watkins' version and the DVP alternative.  Two Task Force members will monitor the proceedings of the work group, and the Task Force's subcommittee on stranded costs will be reconvened.  The resolution envisions a two-step process.  By July 1, 2003, the work group is to present its consensus recommendations regarding (i) definitions of "stranded costs" and "just and reasonable net stranded costs" and (ii) a methodology to be applied in calculating each incumbent electric utility's just and reasonable net stranded costs, amounts recovered, or to be recovered, to offset such costs, and whether such recovery has resulted in or is likely to result in the overrecovery or underrecovery of just and reasonable net stranded costs.  By November 1, 2003, the work group is to present its recommendations on the amount of each incumbent electric utility's just and reasonable net stranded costs and the amount that it has received, and is expected to receive, to offset just and reasonable net stranded costs from capped rates and from wires charges.  Delegate Woodrum voted against the proposal.

G.  REVENUE FROM TAXES ON ELECTRIC UTILITIES

In 1999, the General Assembly enacted Senate Bill 1286, which revamped the system of taxing electric utilities.  The tax on utilities' gross receipts was eliminated, and in its place (i) utilities became subject to the corporate income tax, subject to certain adjustments, and (ii) electricity consumers became subject to a tax based on the amount of power consumed.  At the December 12, 2002, meeting, Christian Tennant of the Department of Taxation presented the most current available data on receipts from Virginia's electricity consumption tax and the corporate income tax on electric utilities.  A copy of his presentation is available on the Task Force's web site at http://dls.state.va.us/groups/elecutil/12_12_02/taxlttf/index.htm.  The study of the tax implications of electric utility restructuring estimated that the gross receipts tax generated $100 million annually.  Of this sum, $13 million represented contributions paid by governmental entities.  The electricity tax legislation was intended to generate $87 million per year, which would make the new levies revenue neutral after deducting the amounts paid indirectly by governmental entities. 

Prior to enactment of Senate Bill 1286 in 1999, the corporate income tax was expected to generate $21 million annually. This estimate was based on pro forma federal income tax returns from 1995 through 1997.  Income earned in several states was apportioned among the states using a three-part test that gave equal weight to sales, payroll and property factors.  The corporate income tax provisions enacted in 1999 included a tax credit of three dollars per ton of coal purchased to generate electricity, which continued a coal tax credit that could be claimed against gross receipts tax liability.  It also allowed a deduction from net income for the amortization of the difference between the aggregate adjusted book basis and the aggregate adjusted tax basis of certain assets.  This Federal Accounting Standards Board (FASB) 109 adjustment represents nearly $300 million in reduced tax liability over 30 years.

The rates of the consumption tax were set at levels expected to generate $66 million, which is the difference between the revenue-neutral goal of $87 million and the expected $21 million of corporate income tax receipts.  Three declining block consumption tax rates were adopted to reflect the differences in gross receipts tax paid by residential, commercial and industrial customers resulting from the lower rates charged to consumers of large amounts of power.

For the 2001 taxable year, Virginia electric suppliers paid $3.8 million in corporate income taxes.  The discrepancy between this sum and the estimate of $21 million was attributed to several causes, including the volatility of this tax, the coal tax credit, the filing of consolidated returns, the enactment of legislation that implements a double-weighting of the sales factor in multi-state income apportionment, and the general decline in the economy.  

For fiscal year 2002, the consumption tax is expected to generate an amount very near the $66 million that was expected.  However, the distribution of tax collections among rate classes varies significantly from the anticipated distribution.  Revenue from the consumption of less than 2,500 kWh per month represents 62.9 percent of the total, compared to the expected 54.5 percent.  Large consumers (more than 50,000 kWh per month) paid 23.4 percent, compared to the expected 14.9 percent.  Consumers of between 2,500 and 50,000 kWh per month paid a substantially smaller share (13.7 percent) of the consumption tax than was projected (30.6 percent).

H.  CONSUMER ADVISORY BOARD RECOMMENDATIONS


The Restructuring Act established a Consumer Advisory Board to assist the Task Force in its work under § 56-595, and in other issues as may be directed by the Task Force.  The 17-member Board is required to be appointed from all classes of consumers and with geographical representation.  William Lukhard serves as chairman and Otis Brown as vice chairman.  Delegate Plum continued to serve as the liaison between the Task Force and the Consumer Advisory Board.  

Over the past four years, the Consumer Advisory Board has developed recommendations in areas of assisting low-income consumers in meeting their energy needs, energy efficiency, and renewable energy.  The Board has worked to provide the Task Force with the perspective of a variety of interests that may otherwise have little opportunity to offer their perspective on issues pertaining to the Restructuring Act and its implementation. The Board is particularly interested in issues relating to the effect of electric utility restructuring on residential and small business consumers. 

The Consumer Advisory Board held four meetings and two subcommittee meetings in 2002.  The Board continued its examination of energy efficiency, aggregation, demand-side management, and the effect of deregulation on small business.  Much of the Board’s work in 2002 reflected its efforts to implement energy education programs and to ensure that the move to a competitive market for electric generation does not ignore the advantages inherent in demand-side management programs.

Chairman Lukhard presented the Consumer Advisory Board's recommendations at the November 19, 2002, meeting of the Task Force.  The Board asked the Task Force to accept the following recommendations:

· Amend the Restructuring Act to allow shopping customers who return to the incumbent utility the option to select market-based pricing, in order to avoid minimum stay requirements.

· Direct the SCC to convene an Energy Management Work Group.

· Work with the Department of Mines, Minerals and Energy (DMME) to define a program of consumer education in energy management and energy efficiency that is designed to reduce the cost of electricity to Virginia consumers and reduce the risk of power shortages and extreme price swings at times of peak demand.

· Oppose any proposals to allow incumbent electric utilities to legally separate their generation business from their transmission and distribution business.

· Request DMME to prepare a report on building codes relating to energy management and energy efficiency, and addressing the authority to establish unique requirements for state-owned facilities.

· Amend the Restructuring Act and the natural gas deregulation statutes to have the SCC develop models, with both opt-in and opt-out provisions, for use in pilot programs for municipal aggregation, by January 1, 2004.

· Assess each residential account in the Commonwealth with a charge of three cents per month, to generate revenue for the Home Energy Assistance Fund.

· Amend the Restructuring Act to extend the term of the Task Force to at least July 1, 2008.

Members of the Task Force who have an interest in pursuing any of these proposals were asked to contact the Chair of the Consumer Advisory Board.  Several of the recommendations generated legislative recommendations that are discussed in Part III of this report.

At the Task Force's January 7, 2003, meeting, the Consumer Advisory Board presented its annual report to the Task Force.  The Board's report, without its appendices, is attached as Appendix H.  

I.  OTHER ACTIVITIES


1.  Status of Consumer Education Program


Section 56-592.1 of the Restructuring Act directs the SCC to establish and implement a consumer education program, and to provide periodic updates to the Task Force concerning the program's implementation and operation.  The program was established to educate Virginia's consumers about retail consumer choice for both electricity and natural gas.  The program was initially scheduled to be implemented over five years at a total estimated cost of $30 million.


The annual report on the Virginia Energy Choice consumer education program is included in Part I of the SCC's August 30 report on the status of competition.  Most of the activity over the past year has focused on the first phase of the program, which addresses building awareness of energy choice.  As a result of the slow pace of competition's development, the SCC has significantly reduced its spending on paid advertisements.  

SCC Division of Information Resources Director Kenneth Schrad reported to the Task Force on the status of the Virginia Energy Choice program.  During his presentation, Delegate Parrish questioned Mr. Schrad about the use of consumer choice education program funds for print advertisements and thunder sticks distributed at recent college football games.  Concerns regarding the extent to which such expenditures educate consumers about the retail electricity competition were shared.  The SCC noted that the purpose of that portion of the education campaign was to raise public awareness of the advent of customer choice.  Delegate Parrish's inquiry regarding Virginia Energy Choice's sports sponsorships prompted a discussion of the media objective of the consumer education campaign.  Sports event sponsorships were defended as an effective and efficient means of building awareness in the program.  In addition, such programs are directed at the target audience of adult homeowners and adding a community-focused element.  


Additional information regarding the marketing program was provided at the December 12 meeting.  Mr. Schrad cited polling evidence that the education program has had success in raising awareness of electric utility restructuring.  Specific objectives of the program's first stage have included directing Virginians to the program's website and toll-free number where they can learn more about retail competition for generation services.  A copy of the SCC's summary is attached as Appendix I.

At the January 7, 2003, meeting, Mr. Schrad advised the Task Force that the Governor's proposed budget provides for the transfer of $8.5 million from the special regulatory revenue tax revenues available for the Energy Choice program to the general fund.  A copy of the SCC's January 7 update is attached as Appendix J.

2.  Aggregation Pilot Programs

Stewart Farrar, representing DVP, advised the Task Force at the January 7, 2003, meeting that the utility has developed three innovative pilot programs for the purpose of jump-starting retail competition through consumer aggregation.  The three pilot programs would have an aggregate maximum load of 500 mW.  DVP announced that it will apply to the SCC for approval of the pilot programs.  A summary of the retail competition pilots is attached as Appendix K.  Each of the aggregation programs would have a two-year duration, be developed during 2003, be implemented at the beginning of 2004, and remain in effect through 2005.  Pilot program participants would be able to leave the pilot and return to DVP's capped rate service at any time.

The key element of the pilot programs is DVP's agreement to waive one-half of its wires charges for all participating customers.  The 50 percent reduction in DVP's wires charge is intended to give competitors significantly greater opportunity to compete profitably with the incumbent utility.  Mr. Farrar gave an example of residential customers, for whom DVP's current wires charge is 1.8 cents/kWh and the "price to compare" is about 4 cents/kWh.  Therefore, a competitor must offer to sell power for less than 4 cents/kWh in order to sell electricity for less than DVP's capped rate of 5.8 cents/kWh.  However, reducing the wires charge by half will effectively increase the "price to compare" to 4.9 cents/kWh, which increases the chances that a competitor will be willing to sell power profitably at a price that is less than DVP's price.  This cost is exclusive of DVP's costs of distribution and transmission, which for residential customers are approximately 2.74 cents/kWh. 

The municipal aggregation pilot would consist of about 100 MW of load of residential and small business customers.  Two municipalities with about 30,000 customers each would participate.  One locality would use an "opt-in" model under which customers affirmatively select the municipality as their aggregator, and the other would use an "opt-out" model under which the municipality would be their aggregator unless they affirmatively opted not to participate in the program.  Because § 56-589 authorizes localities to only use opt-in aggregation, Mr. Farrar urged support of a portion of a recommendation of the Consumer Advisory Board that would amend the Restructuring Act to allow opt-out aggregation.  This pilot program seeks to provide information on the best methods of bringing competition to aggregated groups of residential and small business customers, to simplify comparisons between opt-in and opt-out aggregation, and to give participating localities experience with the costs and requirements of municipal aggregation. 

The competitive default service pilot would consist of about 200 MW of load and involve up to 50,000 residential and small business customers.  

The SCC would use its authority under the Restructuring Act to seek competitive bids to supply the electricity to serve these customers with default service.  In effect, these volunteers would be receiving default service from a provider other than their incumbent utility.

The commercial and industrial pilot would consist of about 200 MW of load to customers with greater than 500 kW of demand.  The pilot could accommodate up to 150 customers.  Customers would arrange to buy power from an alternative supplier, as they are allowed to do today.  The pilot is intended to measure the extent to which the 50 percent reduction in DVP's wires charge will increase competition.  

3.  Siting of Electricity Generating Facilities-- Senate Joint Resolution 116

In 2001, the General Assembly, at the Task Force's recommendation, adopted Senate Joint Resolution 467, which directed the Task Force to study the Commonwealth's generation facility siting process.  Specific duties include examining procedures applicable to the construction of new electricity generation facilities in the Commonwealth and recommending any amendments to the Commonwealth's administrative and regulatory procedures as may be appropriate to facilitate the approval of construction of sufficient electricity generation capacity to provide a competitive market for electricity in the Commonwealth as soon as practical, without lessening necessary environmental considerations including siting and air quality impacts.  The results of the Task Force's study of these issues is included in the 2002 Report of the Task Force's activities.

As noted in last year's report, 
the Task Force's study of the siting process for electric generating facilities was not completed prior to the start of the 2002 Session.  One factor complicating the Task Force's review of the siting process was the SCC's decision, announced in June 2001, to establish new requirements for entities seeking to construct and operate new electric generating facilities.  The SCC's order adopting these new requirements was issued on December 14, 2001, at which time the Commission also adopted a new proceeding  (Case No. PUE010665) to consider additional rules addressing the cumulative impacts of new electric generating facilities, filing requirements related to market power, and expedited permitting processes for small (less than 50 megawatts) generating facilities.  The Task Force received testimony on the ability of operators of generating facilities to acquire air pollution emission credits from facility operators in other states, and thereby to risk exceeding the statewide cap on NOx emissions.  The Task Force acknowledged that changes to the SCC's environmental review procedures contemplated by Senate Bill 554 will further complicate its review of the siting process.


The Task Force unanimously endorsed a resolution to continue its study of siting procedures, which was introduced in the 2002 Session as Senate Joint Resolution 116. The resolution was unanimously approved by the General Assembly.  A copy is attached as Appendix L.  

The SCC's December 14, 2001, order opening a case dealing with the cumulative impact of new plants on air quality, water quality and on existing utility infrastructure and the new competitive electric generating market called for staff to make recommendations by April 19, 2002.  However, on April 4, 2002, the Commission entered an order vacating the date for the staff's report as it related to the cumulative impact on air quality and water resources.  The vacating of that part of the order was the result of the enactment of SB 554, which limits the SCC's powers to negate siting-related decisions of other governmental agencies.  

By order dated August 21, 2002, the SCC adopted filing requirements for power plant applications filed after September 1, 2002.  The order concludes that the enactment of Senate Bill 554 in the 2002 Session of the General Assembly makes it unnecessary to include information addressing cumulative environmental impacts.  Accordingly, such provisions are absent from the final rules.


During the June 21 Task Force meeting, the SCC's John Dudley advised the Task Force that the SCC issued an order on June 11, 2002, inviting comment on a draft memorandum of agreement between the Commission and the Department of Environmental Quality regarding the coordination of reviews of environmental impact of electric generating plants and associated facilities.  Development of the memorandum of agreement was required by Senate Bill 554.  The initial draft of the memorandum generated concerns among several groups of stakeholders.


On August 14, 2002, the Commission entered an order in Case No. PUE-2002-00315 distributing the final version of the memorandum of agreement with the Department of Environmental Quality.  The final version of the memorandum was revised from the June draft to more closely follow the provisions of § 10.1-1186.2:1.  A copy of the memorandum of agreement is attached as Appendix M.


Senate Joint Resolution 116 raises the issue of the ability of operators of electric generation facilities within the Commonwealth to exceed the statewide cap on nitrous oxide emissions air emissions credits from operators of facilities located in other states. According to materials provided by August Wallmeyer of VEPA, such state-to-state trading is not currently allowed, and Virginia's generators are this not permitted to use allowances from other states.  State-to-state trading will not be permitted to occur until 2004 at the earliest, and will be contingent upon the federal Environmental Protection Agency's final approval of Virginia's state implementation plan (SIP).  Virginia has submitted its SIP for nitrous oxide control to the EPA.  On November 12, 2002, EPA published in the Federal Register its intention to approve Virginia's SIP, with exceptions relating to banking and flow control issues. 


A table summarizing the status of power plant construction activity in Virginia as of July 31, 2002, is included in the SCC's August 30, 2002, report on the status of competition at pages 52 and 53.

4.  Application of Restructuring Act to Kentucky Utilities

At the November 26, 2002, Task Force meeting, Kentucky Utilities (KU), doing business in Virginia as Old Dominion Power Company, asked the Task Force to endorse a proposal that would suspend the application of most of the Restructuring Act to KU.  The exemption would continue until the SCC determines that competition for residential customers exists in KU's service territory in another state.  Under the proposal, KU, which serves approximately 29,500 customers in Wise, Lee, Russell, Scott and Dickinson Counties, would be exempt from provisions involving wire charges, stranded costs, default service, competitive metering and billing, and the loss of exclusive service territory until Kentucky enacts electric utility restructuring legislation.  The Act's capped rate feature, under which rates are fixed until July 1, 2007, would still apply to KU.  After that date, the capped rates would continue until its rates are changed pursuant to a traditional rate case.

KU's service in Virginia is provided through electric lines from Kentucky without connection to any other electric utility in Virginia except Powell Valley Electric Cooperative, which is not connected with any other Virginia electric utility.  Nearly 86 percent of KU’s Virginia customers are small residential customers whose rates are much lower than comparable rates of the other electric utility companies in Virginia.

KU requested the exemption on grounds that its initial cost to comply with the Act's consolidated billing provisions is $1,500,000, and the recurring annual cost will be $1,200,000.  These costs would raise residential customers’ bills by between eight and 15 percent.  As only about five percent of its revenue is from Virginia customers, expenses of complying with Virginia's Restructuring Act would not benefit 95 percent of its customers.  

In addition, KU asserted that electric utility restructuring would not benefit KU's Virginia customers because the utility's rates are so low that it would be virtually impossible for a competitive service provider to offer lower rates.  The “price-to-compare” for 1000 kWh per month used by residential customers of DVP, AEP, and Potomac Edison Company is approximately 3.7¢, 3.3¢ and 3.9¢, respectively, compared to 2.9¢ for KU customers.  The Restructuring Act's only effect, according the exception's proponents, would be a substantial unnecessary increase in customers’ electric bills.  Members initially expressed skepticism about exempting any utility from the Restructuring Act.  KU was invited to revisit this policy issue when the Task Force meets prior to the 2003 Session.  The Task Force's action on this proposal is discussed at Part III C of this report.

5.  Recent SCC Activities


Section 56-595 of the Restructuring Act directs the Task Force to monitor the work of the SCC in implementing the Act, receiving such reports as the SCC may be required to make pursuant to the Act.  The Task Force received reports on the status of implementation of the Act from the SCC at several of its meetings.  

In addition to the activities discussed elsewhere in this report, Commission activities during the 2002-2003 interim include:

· Opening a case to investigate aggregation issues.

· Developing proposed interconnection standards for distributed generation.

· Initiating a process to discern the extent of interest of non-incumbents pursuant in providing elements of default service.

· Establishing a methodology for calculating market prices for purposes of determining incumbents' wires charges.

· Reconvening the Retail Access Rules work group to assist in the development of rules for minimum stay periods.

· Continuing the work of developing rules for competitive metering and competitive billing.

· Preparing comments to the FERC's proposed rules on standard market design.  

An overview of SCC staff restructuring activities, presented at the June 21, 2002, meeting, is attached as Appendix N.  These and other SCC activities are addressed in Part I of the Commission's August 30 report on the status of competition.

6.  Centralized Assessments of Electric Generation Facilities


James P. Downey, an Arlington attorney, told the Task Force on January 7, 2003, that several local governments have doubled or tripled their local property taxes assessed on power plant facilities.  He asserted that these increases are an unintended consequence of Senate Bill 1286, which was enacted in 1999.  This legislation amended provisions in Chapter 26 of Title 58.1 to require central assessment of electric utility property by the SCC.  Power generation property had been assessed at the machinery and tools tax rate.  While the legislation authorized localities to charge a lower real property tax rate for these facilities in order to achieve revenue neutrality, Mr. Downey asserted that not all have done so.  While he did not advocate any legislative changes at the current time, Mr. Downey alerted the Task Force that he may ask the body to revisit this issue if efforts to "debug" the process are unsuccessful over the coming year.


7.  Effect of Local Consumption Tax Rate


Raymond Lee Richards, Commissioner of Revenue for the City of Charlottesville, provided the Task Force with materials supporting his concern that the local consumption tax rate is generating less revenue for localities in certain areas of the state than had been collected under the pre-1999 methodology based on gross receipts.  In 2001, the local consumption tax generated 41 percent less tax revenue in Charlottesville than would have been collected under the previous methodology.  Mr. Richards has requested the Virginia Municipal League to conduct a survey of other localities to determine whether they are experiencing similar decreases in revenues and whether any such decline is attributable to a flaw in the calculation of the local consumption tax rate.  The SCC has indicated the decline in tax revenue is due to basing the local portion of the consumption tax on a statewide average of electric utility revenues and consumption.  Using the statewide average results in a shift in relative tax burdens toward the average.  As a result, DVP's customers are paying slightly less in local consumption taxes, thereby reducing the revenue for localities in such territories, compared to revenues under the previous method for determining tax collections.  


8.  State Jurisdiction to Penalize Wholesale Market Misconduct


In the course of the presentation by the SCC staff on December 12, 2003, concerns were raised that power generators may in some circumstances be able to manipulate the market price for their electricity by intentionally withholding generation and capacity.  Staff was directed to identify potential barriers to state enforcement of measures aimed at curbing such misconduct by participants in the wholesale electricity market.


The issue of the Commonwealth's jurisdiction to enforce such measures involves complex issues of Commerce Clause and Federal Power Act jurisprudence.  In Public Utilities Commission v. Attleboro Steam & Electric Co., 273 U.S. 83 (1927), the Supreme Court held that the Commerce Clause barred state regulation of interstate wholesale sales of electricity due to the burden such regulation would impose on interstate commerce.  The Federal Power Act of 1935 places under federal regulation the aspects of electricity service that were held under Attleboro and other cases to be beyond the scope of state jurisdictional authority.  Section 201(b)(1) grants FERC jurisdiction over all facilities for transmission or sale of electric energy at wholesale in interstate commerce.  Section 201 (c) provides that "electric energy shall be held to be transmitted in interstate commerce if transmitted from a State and consumed at any point outside thereof; but only insofar as such transmission takes place within the United States."  

FERC has been held not to have jurisdiction over facilities used in local distribution, used only for transmission of electric energy in intrastate commerce, or for the transmission of electric energy consumed wholly by the transmitter.  Under section 201(d), "The term 'sale of electric energy at wholesale' when used in this subchapter, means a sale of electric energy to any person for resale."  Pursuant to the Supreme Court's holding in Federal Power Commission v. Florida Power & Light, 404 U.S. 453 (1972), in every state except Alaska, Hawaii, or Texas, wholesale sales are held to be sales in interstate commerce.  

FERC Order 2000, promulgated in 1999, requires all public utilities that own, operate or control interstate electric transmission to take steps to create or join a regional transmission organization or explain why they had not done so.  RTEs will have exclusive authority to maintain short-term reliability, including the right to order redispatch of any generator connected to transmission facilities it operates, if necessary for reliability.  The order addresses control over the redispatch of generation.  RTEs would also have authority to override owner's scheduled outages.  If an RTE operates within a region whose reliability standards are controlled by another entity (such as a reliability council), the RTE must report to the Commission if these standards hinder the RTE.  

The limits on a state's jurisdiction over wholesale market activities is illustrated by developments in California's calamitous experience with electric utility deregulation.  California's Public Utility Commission, in an Order Instituting Investigation, R.98-12-013 (December 8, 1998), claimed that it had the authority to impose sanctions on a utility for a transmission outage.  The California independent system operator's federal tariff contained provisions on all aspects of system operations, including investigation and corrective measures related to unplanned outages.  These FERC-approved tariff provisions were found to completely displace the Public Utility Commission 's authority to take actions with respect to these aspects of the system's operation.

Antitrust laws have been identified as an area where a state may argue that it retains jurisdiction over anticompetitive behavior of power suppliers.  In Otter Tail Power v. U.S., 410 U.S. 366 (1973), the Supreme Court held, "There is nothing in the legislative history which reveals a purpose to insulate electric power companies from the operation of the antitrust laws. To the contrary, the history of Part II of the Federal Power Act indicates an overriding policy of maintaining competition to the maximum extent possible consistent with the public interest." 410 U.S. at 373-4.

The filed rate doctrine protects a party from civil claims (including antitrust claims) based on its implementation of tariffed rates (and ancillary tariffed matters) that are directly regulated by federal agencies like FERC. This doctrine was announced in Keogh v. Chicago & Northwestern Railway, 260 U.S. 156 (1922), where the Supreme Court held that once a carrier's rate had been submitted to and approved by the responsible regulatory agency, a private shipper could not recover treble damages on a claim that the rate violated antitrust laws.  The Supreme Court reaffirmed the filed rate doctrine in holding that it applies to antitrust claims generally in Square D Co. v. Niagara Frontier Tariff Bureau, 476 U.S. 409 (1986) (antitrust damage claim barred; rates filed with ICC). However, the Court noted that "exemptions from the antitrust laws are strictly construed and strongly disfavored" and reiterated that the filed rate doctrine does not bar criminal or injunctive antitrust actions. 476 U.S. at 421. 

The argument has been made that the filed rate doctrine may not apply where rates are not in issue in the case.  In Columbia Steel Casting Co. v. Portland General Elec. Co., 111 F.3d 1427 (9th Cir. 1996), the court held that the filed rate doctrine did not apply because the anticompetitive conduct at issue involved the utilities' division of territories through a non-competition agreement, and did not involve the establishment of a rate.

In Duke Energy Trading and Marketing, L.L.C., 267 F.3d 1042 (9th Cir. 2001) the filed rate doctrine was invoked by the Ninth Circuit Court of Appeals to bar California from commandeering contracts to deliver wholesale electric power to utilities within the state during the state's deregulation crisis.  However, these proceedings involved the Governor's emergency powers, and did not arise in the context of an antitrust proceeding.  

Part III I of this report discusses a proposal to make the intentional withholding of power from the market in order to manipulate prices a violation of the Virginia Antitrust Act. 

III.  DELIBERATIONS AND RECOMMENDATIONS


At its January 7, 2003, meeting the Task Force considered numerous proposals to amend the Restructuring Act or otherwise further the introduction of competition for electric generation.  This section of the report traces the development of each proposal and recounts their disposition during the 2003 Session of the General Assembly.

A.  APPLICATIONS TO JOIN REGIONAL TRANSMISSION ENTITIES


In response to concerns that the planned actions of Virginia's electric utilities to join the PJM RTE should be subject to increased SCC scrutiny, Virginia Delegate Parrish sponsored a proposal to delay the Restructuring Act's timetable for RTE action.  The proposal was considered by the Task Force at its January 7 meeting.  A copy is attached as Appendix O.  Major provisions include:

· Eliminating the existing requirement that utilities join or create an RTE by January 1, 2001;

· Amending the terms and conditions under which the SCC may consider utilities' applications to join an RTE by (i) removing the condition that the RTE membership will ensure the successful development of interstate regional transmission entities and (ii) adding a condition that the RTE membership will ensure that consumers' needs for economic and reliable transmission are met; 

· Requiring that consideration of whether RTE membership is consistent with meeting the transmission needs of electric generation suppliers that do not own, operate, control or have an entitlement to transmission capacity;

· Providing that the SCC's approval of any transfer of ownership or control of transmission assets must follow notice and a hearing;

· Requiring that any application for SCC approval of a requested transfer of ownership or control of transmission assets shall include a study of the comparative costs and benefits thereof, which study shall analyze the economic effects of the transfer on consumers, including the effects of transmission congestion costs; 

· Authorizing the SCC to require that the transmission system be upgraded prior to approving such a transfer if a proposed transfer does not satisfy a condition for approval of the application; and 

· Requiring the SCC's annual report on the status of RTE membership to set forth actions taken by the SCC regarding requests for the approval of any transfer of ownership or control of transmission facilities to an RTE, including a description of the economic effects of such proposed transfers on consumers.

Following Senator Watkins' motion that the proposal be reported, the Task Force agreed to endorse it.  Delegate Parrish introduced the proposal as House Bill 2453.  The bill was amended in the House Committee on Commerce and Labor to prohibit any transfer of ownership or control of transmission assets prior to July 1, 2004, with the exception that any incumbent electric utility that has filed an application for approval by July 1, 2003, shall have transferred management and control of its transmission assets to an RTE, following Commission approval, not later than January 1, 2005.  Another amendment provides that if the SCC finds that a proposed transfer of transmission assets does not satisfy a condition for approval, the SCC may require, as a condition of approval, that, following the transfer of the transmission system, the transmission system be upgraded or, if appropriate, the constraint be mitigated, provided that any such condition of approval (i) is the least cost solution for retail customers of all electric utilities in the Commonwealth and (ii) ensures full and timely retail rate recovery of all reasonable and not otherwise recovered costs for such required transmission upgrading or constraint mitigation.  The SCC would also be required to determine, as a requirement for its approval, that the impact of any transmission congestion costs attributable to existing constraints can be reasonably mitigated by the actions of load serving entities.  Finally, at the insistence of Allegheny Power, a second enactment clause was added that exempted from its provisions an incumbent electric utility that, on or before January 1, 2003, had transferred functional control of its transmission facilities to an RTE pursuant to FERC authorization.  As rewritten, the bill passed the House of Delegates with one negative vote.

House Bill 2453 was amended in the Senate Committee on Commerce and Labor to:

· Remove the second enactment clause, which exempted incumbent electric utilities that, on or before January 1, 2003, had transferred functional control of transmission facilities to an RTE pursuant to FERC authorization.

· Require incumbent electric utilities to file an application for approval of proposed transfers of ownership or control of transmission assets by July 1, 2003, and to implement such transfer to an RTE by January 1, 2005, subject to Commission approval.

· Remove the provision authorizing the SCC, as a condition on approving an application, to require that the transmission system be upgraded or, if appropriate, that a transmission system constraint be mitigated.

The Senate unanimously approved the amended version of House Bill 2453, and the House unanimously approved the Senate's amendments.  The Governor proposed an amendment to the bill that would add an emergency clause.

B.  PRESERVATION OF STATE JURISDICTION REGARDING RELIABILITY ISSUES

In response to Bill Stephens' presentation at the December 12 meeting, Senator Watkins asked the staffs of both the Task Force and the SCC to look into the issue of whether anything could be done to ensure that the Commonwealth does not cede monitoring responsibilities to FERC or to a regional transmission organization.  While FERC may eventually exert jurisdiction over transmission and other aspects of electric service, it is feared that a state may be giving up its oversight authority prematurely if its utilities join a regional transmission organization that operates a wholesale market.

In compliance with this request, a proposal was prepared and offered for discussion at the January 7, 2003, meeting (Appendix P).  The proposal would amend § 56-579 to provide that a transfer of control over transmission assets to an RTE shall not be approved if it would result in the direct or indirect transfer of jurisdiction over the reliability or price of generation serving current or future load in the Commonwealth from Virginia to the FERC or any other entity, or if the transfer would negatively affect the reliability or pricing of such generation.

Senator Watkins described the proposal as a stop-gap measure to protect ratepayers in Virginia.  As it amended the same section of the Restructuring Act that is amended by Delegate Parrish's proposal regarding RTE approvals, he observed that he may add it to that bill during the legislative session rather than introducing it as a separate item of legislation.  The Task Force unanimously endorsed the proposal.

During the 2003 Session, this proposal was neither added to Delegate Parrish's House Bill 2453 nor introduced as a separate bill.

C.  SUSPENSION OF APPLICATION OF ACT TO KENTUCKY UTILITIES 


Delegate Kilgore proposed an amendment to the Restructuring Act that would suspend the Act's application to any investor-owned incumbent electric utility whose portion of total energy sales subject to the jurisdiction of the SCC does not exceed 10 percent.  A copy is attached as Appendix Q.  

The rationale for the proposal is discussed in Part II, section H 4 of this report, above.  An amendment was offered to specify the six counties in which the exempt utility operates.  The Task Force unanimously agreed to the amendment, and agreed to endorse the revised proposal on a 5-2 vote. 


Delegate Kilgore and Senator Wampler introduced identical versions of the proposal as House Bill 2637 and Senate Bill 876.  The bill was amended to incorporate the amendment endorsed at the Task Force's January 7 meeting.  As passed, the bill provides that application of the Restructuring Act shall be suspended effective July 1, 2003, for an incumbent electric utility supplying electric service to retail customers on January 1, 2003, whose service territory assigned to it by the Commission is located entirely within Dickinson, Lee, Russell, Scott, and Wise Counties, so long as such utility does not provide retail electric services in any other service territory in any jurisdiction to customers who have the right to receive retail electric energy from another supplier.  House Bill 2637 unanimously passed the House of Delegates and the Senate and was signed into law by the Governor as Chapter 719 of the 2003 Acts of Assembly.  Following the House of Delegate's passage of House Bill 2637,  Senator Wampler allowed his Senate Bill 879 to remain in the Senate without action.

D.  PILOT PROGRAMS FOR AGGREGATION


The Consumer Advisory Board unanimously endorsed a recommendation offered by chairman William Lukhard that the appropriate sections of the Virginia Electric Utility Restructuring Act and the Natural Gas Deregulation Act be amended to require the SCC develop models to be used in pilot programs for municipal aggregation.  The models, to be available no later than January 1, 2004, should include both "opt-in" and "opt-out" concepts and any other concepts the SCC may develop.  A copy is attached as Appendix R. 


Delegate Plum moved that the Task Force endorse the recommendation with the understanding that it may be amended during the legislative process.  The Task Force endorsed the proposal with this caveat.  Delegate Plum introduced the measure as House Bill 2319.  As introduced, the bill requires the SCC to develop models for conducting pilot programs for municipal aggregation, including opt-in, opt-out, and any other model the Commission deems to be in the public interest.  The bill also provides that nothing in subsection A of § 56-589 shall prohibit the SCC's development and implementation of pilot programs for opt-in, opt-out or any other type of municipal aggregation.  An enactment clause required the SCC to develop models for conducting pilot programs for municipal aggregation of natural gas customers, including opt-in, opt-out, and any other model the SCC deems to be in the public interest.  The Commission shall report such models to the Task Force no later than November 1, 2003.


House Bill 2319 was amended in the Hose of Delegates to remove the clause directing the development of models for municipal aggregation of natural gas customers.  In the Senate Committee on Commerce and Labor, the portion of the bill directing the SCC to develop models for municipal aggregation programs was rewritten to incorporate the approach requested by DVP at the Task Force's January 27 meeting.  

As revised, the proposal authorizes the SCC to conduct pilot programs encompassing retail customer choice of electricity energy suppliers for each incumbent electric utility that has not transferred functional control of its transmission facilities to a regional transmission entity prior to January 1, 2003.  Upon application of an incumbent electric utility, the Commission may establish opt-in and opt-out municipal aggregation pilots and any other pilot programs the Commission deems to be in the public interest, and the Commission shall report to the Task Force on the status of such pilots by November of each year through 2006.  The measure passed both houses of the General Assembly and was signed into law by the Governor as Chapter 795 of the 2003 Acts of Assembly.

E.  TERM OF LEGISLATIVE TRANSITION TASK FORCE


The Consumer Advisory Board's recommendations for legislative action, presented to the Task Force on November 19, 2002, included a proposal to extend the term of the Task Force.  Board chairman William Lukhard expressed concerns that the existence of the Task Force is scheduled to cease on July 1, 2005, which precedes the end of the Act's phase-in period.  Given the consumer concerns, the current lack of a retail competitive market, concerns over a volatile wholesale market, and other issues, the Board recommended that the Task Force should propose legislation to the General Assembly that would extend the life of the Task Force to at least July 1, 2008.  This extension would provide legislative oversight over electric utility restructuring and development of a competitive market after capped rates and wires charges are currently scheduled to expire.  A copy of the proposal is attached as Appendix S.  The Task Force agreed to endorse this recommendation.


Delegate Plum introduced the proposal as House Bill 2318.  The measure passed the House of Delegates and the Senate without amendment.  Though it was signed into law by the Governor, its provisions extending the term of the Task Force to 2008 are incorporated into § 30-209, which is added by Senate Bill 1315, as discussed in Part N of this section of this report.

F.  HOME ENERGY ASSISTANCE FUND ASSESSMENT

The Consumer Advisory Board's third recommendation necessitating legislation sought to generate revenue for the Home Energy Assistance Fund through a Residential Meters/Account Assessment Charge in the amount of three cents per month.  The assessment would be incorporated into the existing base customer service charge.  The assessment was suggested to the Board by the Association of Energy Conservation Professionals (AECP).  AECP spokesperson Billy Weitzenfeld told the Board that if the number of residential accounts is 2,890,609 for 12 months, the charge of $0.36 per account per year would yield $1,040,619 for the Home Energy Assistance Fund each year.  The monthly meter/account assessment charge would be collected on a monthly basis by the local distribution company and then deposited into the Treasury of the Commonwealth of Virginia for allocation to the Home Energy Assistance Fund.  The Board voted eight to four to recommend this proposal.


Mr. Lukhard presented the proposal, a copy of which is attached as Appendix T, to the Task Force.  Members of the Task Force, concerned by possible reductions in federal funding for energy assistance programs and the relatively small amount of the proposed assessment, agreed to endorse the proposal by a vote of 5-1.


Delegate Plum introduced the proposal as House Bill 2317.  A motion to report the measure was defeated in the House Committee on Commerce and Labor by a vote of 10-12.

G.  WIRES CHARGE EXEMPTION FOR SWITCHING CUSTOMERS


Part III of the SCC's August 30 report on the status of competition lists 20 proposals to facilitate effective competition in the Commonwealth.  Proposal 4 includes recommendations submitted by AES NewEnergy and Delmarva Power advocating a staged transition to competition by rate class.  The SCC commented that it believes that it may be worthwhile for the Task Force to consider amending the Restructuring Act to provide more incentives and opportunities for large customers to switch suppliers.  Specifically, the SCC stated that a proposal the Task Force should consider is: 

If a large commercial or industrial customer is willing to commit to market-based pricing should it ever return to its [local distribution company], that customer should be allowed to switch to a [competitive service provider] without paying a wires charge.


The SCC adds that this proposal would enhance the ability of large energy users to shop for competitive power because the absence of a wires charge would escalate the consumer's potential savings.  The benefit to the incumbent utility is that the customer could not return to capped rate service.  The SCC's report recognized that the proposal may have an effect on the utility's ability to recover fully its stranded costs.  


Following the presentation of this option at the November 26 meeting, Senator Watkins requested the preparation of draft language that would address this issue and the following recommendation (minimum-stay requirements).  At the December 12, 2002, meeting, Arlen Bolstad of the SCC's Office of General Counsel presented proposals for the Task Force's consideration that would implement the options identified in the SCC's report as steps that might encourage the development of competition in the Commonwealth.  A copy of the draft proposal, which incorporates several options, is attached as Appendix U.  The Task Force did take any further action on this proposal at that meeting.  However, in preparing the language for legislation that could be considered by the Task Force, the proposal was rewritten.  A copy of the revised proposal is attached as Appendix V.  


The revised proposal was offered for Task Force consideration at the January 7, 2003, meeting.  DVP spokesperson Stewart Farrar stated that this proposal and the following proposal dealing with minimum stay requirements, both of which the SCC had presented for Task Force's consideration, were not the SCC's proposals, and that the SCC was neither sponsoring nor promoting them.  Mr. Farrar noted that this legislation could have a devastating financial effect on incumbent utilities, since they could completely eliminate wires charges, as well as minimum stay requirements, for many customers.  He also contended that this proposal would run counter to the Task Force's request that the SCC convene a work group to monitor the recovery of stranded costs.


Senator Watkins acknowledged that he had asked that the language for implementation of the proposal be drafted, and stated his intention to introduce the two proposals with the understanding that he would ask that they be referred by the standing General Assembly committee to the Task Force for further consideration.  He observed that the goal is to entice competition to enter the marketplace, and that the current pricing structure, including wires charges, has been identified as a source of consternation.  Delegate Parrish asked that these issues be given priority consideration by the Task Force, and that their fiscal impact as well as policy matters be addressed during the next year.  Following this discussion, the Task Force did not take a vote on this proposal.


The proposal was introduced in the 2003 Session by Senator Watkins as Senate Bill 891.  As introduced, it provides that if a commercial or industrial customer is willing to commit to market-based pricing should it ever return to its incumbent electric utility, that customer can switch to a competitive service provider without paying a wires charge. Customers who make this commitment and thereafter obtain power from suppliers without paying wires charges to their incumbent electric utilities may not be entitled to obtain power from their incumbent electric utility at its capped rates.  

The bill was referred by the Senate Committee on Commerce and Labor to the Task Force on February 4, 2003. 

H.  MINIMUM STAY REQUIREMENTS


The other proposal identified in Part III of its August 30 report on the status of competition as one that the Task Force may wish to consider provides that shopping customers that return to the incumbent utility should have a market-based price as an option of avoiding minimum stay requirements.  This proposal applies only to large commercial and industrial customers, because the SCC's rules only apply to customers with a demand of more than 500 kw. The SCC's rules impose a twelve-month minimum stay requirement on customers who had left their local distribution company and then returned to their local distribution company during high demand periods.  The proposal is based on recommendations submitted to the SCC by Delmarva Power, and agreed to by Allegheny Power, Pepco Energy Services, Washington Gas Energy Services, and the Virginia Committee for Fair Utility Rates. 


The Commission's report states that this proposal "has merit." It would enable large customers that agree to accept this option to shop again immediately upon returning to their local distribution company, rather than waiting twelve months.  The Commission observed that the Task Force may wish to consider the effect of the proposal on the right to return to capped rates currently afforded shopping customers under § 56-582 D of the Restructuring Act.


Following the presentation of this proposal at the November 26 meeting, Senator Watkins requested the preparation of draft language that would address this issue and the preceding recommendation (wires charge exemption for switching customers).  At the December 12, 2002, meeting, Arlen Bolstad of the SCC's Office of General Counsel presented proposals for the Task Force's consideration that would implement these options.  A copy of the draft proposal, which incorporates several options, is attached as Appendix W.  The Task Force did not take any further action on this proposal at that meeting.  

A revised version of the proposal was presented to the Task Force for its consideration at the January 7, 2003, meeting (see Appendix X).  Stewart Farrar, representing DVP, stated that this proposal was neither sponsored nor promoted by the SCC.  Mr. Farrar questioned the need for this legislation because the SCC already has the authority under the Restructuring Act to ease or eliminate its current minimum stay rules if they are found to be a barrier to the development of a competitive market.


As with the preceding recommendation, Senator Watkins acknowledged that he had asked that the language for implementation of the proposal be drafted, and stated his intention to introduce it with the understanding that he would ask that it be referred to the Task Force for further consideration.  As a result of Senator Watkins' commitment, the Task Force took no vote on this proposal.

The proposal provides that retail customers of electric energy who are subject to minimum stay periods prescribed by the Commission shall be exempt from such minimum stay obligations by agreeing to purchase electric energy at market-based rates from incumbent electric utilities or default providers concurrent with seeking to purchase electric energy from such utilities or providers after a period of obtaining electric energy from another supplier.  The market-based rates shall be determined and approved by the Commission using a methodology that is consistent with the goals of promoting the development of effective competition and economic development within the Commonwealth and ensuring that neither incumbent utilities nor retail customers who do not choose to obtain electric energy from alternate suppliers are adversely affected.  However, any customers exempted from any applicable minimum stay periods shall not be entitled to purchase retail electric energy from their incumbent electric utilities thereafter at the capped rates unless such customers agree to satisfy any minimum stay period then applicable while obtaining retail electric energy at capped rates.  

The proposal was introduced in the 2003 Session by Senator Watkins as Senate Bill 892.  The bill was referred by the Senate Committee on Commerce and Labor to the Task Force on February 4, 2003. 

I.  PROHIBITING POWER GENERATORS FROM WITHHOLDING GENERATION

In reaction to the SCC staff's concerns that suppliers could engage in market manipulation by withholding generation and capacity in order to drive up the price of electricity, Delegate Woodrum requested the preparation of legislation that would penalize power generators who engage in this form of market manipulation.  In recognition of the limits on a state's jurisdiction over activities in the wholesale electricity market that are established by the Commerce Clause, the Federal Power Act, and the filed rate doctrine, a proposal was drafted that provides that an operator of an electric power generation facility that generates electricity for sale to manipulate electricity prices by withholding power that has been committed to satisfy reserve requirements from the relevant market is in violation of the Virginia Antitrust Act.  A copy of the proposal is attached as Appendix Y.  The proposal was endorsed by the Task Force without objection.  The proposal was introduced in the 2003 Session by Delegate Woodrum as House Bill 2046.  It was stricken from the docket of the House Commerce and Labor Committee on January 30, 2003, at the request of the patron.  

J.  CONSOLIDATED BILLING BY COOPERATIVES AND MUNICIPAL UTILITIES

Old Mill Power Company asked the Task Force to endorse a proposal to amend subsection J of § 56-581.1 regarding competitive retail electric billing and metering (Appendix Z).  The amendment would eliminate the existing provision that allows municipal electric utilities and utility consumer services cooperatives to prevent competitive energy services providers from billing willing customers directly, rather than having its billing information included in a consolidated bill from a cooperative or municipal utility that provides regulated distribution and other services.  Direct invoicing was lauded by Old Mill Power Company president Mich King as enabling suppliers to be responsible for their own invoicing and bill collection and to establish brand identities.

Rob Omberg, speaking on behalf of Virginia's electric cooperatives, spoke against the proposal.  He observed that this issue was debated only two years ago, and that cooperatives have not received complaints from customers.  Following the testimony, no Task Force member moved to endorse the proposal.

K.  STRANDED COSTS WORK GROUP RESOLUTION

As noted in Part II F of this report, the Task Force agreed to request the SCC to convene a work group for the purpose of developing consensus recommendations on issues relating to stranded cost recovery.  Several amendments offered by DVP were incorporated into the draft resolution following the December 12, 2002, meeting.  The amendments provide for two Task Force members to participate in the meetings of the work group, the reconvening of the Task Force's subcommittee on stranded costs, and the presentation by July 1, 2003, of recommendations regarding definitions of "stranded costs" and "just and reasonable net stranded costs" and a methodology to be applied in calculating each incumbent electric utility's just and reasonable net stranded costs, amounts recovered, or to be recovered, to offset such costs, and whether such recovery has resulted in or is likely to result in the overrecovery or underrecovery of just and reasonable net stranded costs.  By November 1, 2003, the work group is to present its recommendations on the amount of each incumbent electric utility's just and reasonable net stranded costs and the amount that it has received, and is expected to receive, to offset just and reasonable net stranded costs from capped rates and from wires charges. 

The revised resolution was presented for Task Force consideration at the January 7, 2003, meeting.  At DVP's recommendation, two amendments to the draft resolution were adopted in concept.  First, language was added to iterate that the recommendations of the work group are to be consistent with the provisions of the Restructuring Act.  Second, amendments to the provision directing the work group to report to the Task Force's subcommittee on stranded costs provide that separate reports on the work group's two major objectives shall be made prior to the submission of the reports to the Task Force that are due by July 1 and November 1, 2003. 

The resolution as revised to incorporate changes endorsed at the previous meeting was presented to the Task Force for approval at the January 27 meeting. The Task Force unanimously adopted the resolution.  A copy of the resolution is attached as Appendix AA.  On March 3, 2003, the SCC entered an order, in Case No. PUE-2003-00062, establishing a proceeding to convene the requested work group. 

L.  INFRASTRUCTURE DATA COLLECTION RESOLUTION

At the presentation of the SCC's report on the feasibility of collecting data on energy infrastructure and reliability pursuant to Senate Bill 684 (2002), Bill Stephens told the Task Force that it could pursue several options: (i) collect the data and gauge its value at a future time; (ii) wait until the industry stabilizes and then request the data; or (iii) collect some basic data that could provide information as to infrastructure adequacy and forecast load and planned reserve margins until such time as it is determined that either more or less information is necessary.  

At the Task Force's January 7, 2003, meeting, the Task Force was presented with a draft of a resolution requesting the SCC , to the extent it is not currently doing so, to collect the data necessary to monitor the dedication of facilities to the provision of electricity service in the Commonwealth.  At a minimum, such an effort should review the dedication or allocation of specific generation to the Commonwealth for the five-year period ending December 31, 2002.  Historical reserve margins should be calculated and basic operating indices for the units dedicated to the provision of service should be documented.  A copy of the resolution is attached as Appendix BB.  The Task Force adopted the resolution without debate.  The resolution was brought back before the Task Force for reconsideration at its January 27 meeting, when it was again approved.

M.  ENERGY MANAGEMENT WORK GROUP RESOLUTION


The Consumer Advisory Board recommended that the Task Force request the SCC to organize an Energy Management Work Group.  The purpose of this work group would be to identify approaches to encourage the emergence of cost-effective energy management options, including real-time pricing, time-of-use pricing, real-time peak signaling and dynamic load response applications.  The recommendation envisions that SCC staff will (i) invite energy industry entities to participate, (ii) provide a forum and location for stakeholders to meet periodically, and (iii) provide an electronic means of posting and exchanging information.  Specific objectives include:

· Investigating short-term and long-term approaches to encourage voluntary and cost-effective energy management options to consumers within the Commonwealth; 

· Monitoring and evaluating the results of similar investigations and pilot programs occurring in other states for potential applicability to Virginia; 

· Identifying obstacles to the emergence of cost-effective energy management in Virginia; and 

· Identifying tools and information currently available from local distribution companies to assist such investigation. 


At the Consumer Advisory Board's presentation of its annual report to the Task Force on January 7, 2003, board chairman William Lukhard asked the Task Force to act on its recommendation that the Task Force request the SCC to organize an energy management work group.  The Task Force deferred action to the January 27 meeting, at which time Mr. Lukhard offered the resolution for the Task Force's consideration.  A copy is attached as Appendix CC.  

After initially concurring with Mr. Lukhard's request that it adopt the resolution, the Task Force reconsidered its action.  In response to concerns that the need to study other issues during 2003 are of greater priority than this issue, the Task Force agreed that action on this recommendation can be deferred until 2004.  Accordingly, the recommendation was tabled.

N.  AUTHORIZATION FOR STRANDED COST ACTIVITIES


The Task Force's decision to reconvene the stranded costs task force and to have two Task Force members monitor the activities of the SCC's stranded costs work group prompted consideration of issues of compensation.  Staff advised the Task Force at the January 7 meeting that in order to ensure that Task Force members attending these meetings are entitled to receive per diems and expenses, § 56-595 of the Restructuring Act should be amended to expressly authorize such activities.  

Staff presented language that authorizes the Task Force to establish one or more subcommittees of its membership, to meet at the direction of the chairman of the Task Force, for any purpose within the scope of the duties of the Task Force, including but not limited to assisting in the monitoring stranded costs.  The measure further authorizes the chairman of the Task Force to designate one or more members of the Task Force to observe or participate in the discussions of any work group convened in furtherance of the Task Force's duties under the Restructuring Act, and provides that members of the Task Force shall receive such compensation and shall be reimbursed for reasonable and necessary expenses incurred in the performance of their duties.  A copy of the proposal is attached as Appendix DD.  The Task Force concurred that the amendment to § 56-595 would be appropriate.

Rather than being introduced as a separate item of legislation, this recommendation was offered with the understanding that its provisions were being incorporated into legislation being prepared at the direction of the Joint Rules Committees.  The bill's primary purpose is to conform certain collegial bodies on which legislative members serve in order to meet the legislative guidelines adopted by the Joint Rules Committees.  The legislation was introduced as Senate Bill 1315.  As enacted, Senate Bill 1315 renames the Task Force as the Commission on Electric Utility Restructuring, repeals § 56-595, and relocates its provisions to new Chapter 31 (§ 30-201 et seq.) of Title 30.  Section 30-205 authorizes the body to establish one or more subcommittees of its membership, to meet at the direction of the chairman, for any purpose within the scope of its prescribed duties. 

IV.  CONCLUSION


The Legislative Transition Task Force recognizes that the successful implementation of the Restructuring Act is of vital importance to all consumers of electricity in Virginia.  Recent developments across the nation, including the potential effect of the FERC's proposed rules on standard market design, the threats to continued state jurisdiction over issues related to rates and reliability, the lack of unqualified success in implementing retail competition in other states that have attempted to deregulate the generation component of electric service, and credit crunch that has affected the development of new generating facilities and the financial well-being of several electric utilities, all underscore the need to proceed with caution and diligence.  Nonetheless, the members of the Task Force believe that confident that the successful implementation of the Restructuring Act offers the prospect for greater efficiencies that will provide tangible benefits to all residents of the Commonwealth.


In its fourth year, the Task Force has continued to attempt to address issues that could not have been foreseen when the Restructuring Act was drafted during the late 1990s.  In addition, the Task Force stands committed to acting positively on issues, such as the recovery of stranded costs, that the Restructuring Act did not address in sufficient detail.  The ability to refine the provisions of the Restructuring Act as competition is phased in throughout Virginia remains an important safeguard for Virginia's consumers.  The Task Force remains committed to laboring to restructure the electric utility industry in a manner that allows all Virginia consumers to realize the greater efficiencies inherent in a market-based system without subjecting them to unnecessary risks that may threaten the Commonwealth's long-standing status as a state with reliable and low-cost electricity.


The Task Force recognizes that the next year will be vital in the implementation of retail competition for electricity.  Commencing July 1, 2003, the Legislative Transition Task Force will be renamed the Commission on Electric Utility Restructuring as provided in new § 30-201 of the Virginia Code.  Its membership and duties will be unchanged.  Work will continue on promulgation of the FERC's standard market design rules, and the results of the efforts, whether at the FERC, in Congress, or in the courts, will have a major effect on the legal landscape applicable to the provision of electric service.  The Task Force recognizes that the debate over the FERC's SMD rules and the proposals of Virginia's major investor-owned electric utilities to join the PJM RTE, which currently utilizes many of features in the proposed SMD rules, are intertwined.  

The ability to successfully implement the Restructuring Act requires resolving a troubling paradox:  While a competitive wholesale market for electricity is a prerequisite for successful retail competition in Virginia, there are aspects of the FERC's proposed rules market design rules that may result in higher costs for electricity while and the transfer of jurisdiction over reliability from the Commonwealth's regulators to regional bodies that report to the FERC.  In other words, the Task Force recognizes that wholesale markets offer both the promise of nondiscriminatory access to transmission assets by competing power generators and the threat that Virginia will lose some authority to ensure that its consumers are adequately protected.  The Task Force's efforts over the next year will attempt to address this dilemma. 

The members of the Task Force appreciate the diligent efforts of the members of the Consumer Advisory Board in as they continue to address issues of low-income energy assistance, renewable energy, and energy efficiency.  In addition, the Task Force wishes to express their appreciation to all persons who have provided testimony, either in person or in writing, attempted to educate its members on the complex issues presented to us.  






Respectfully submitted,






Senator Thomas K. Norment, Jr., Chairman






Delegate Terry G. Kilgore






Delegate Brian J. Moran

Delegate Harry J. Parrish






Delegate Kenneth R. Plum






Senator Richard L. Saslaw






Senator Kenneth W. Stolle






Delegate Robert Tata






Senator John Watkins

Delegate Clifton A. Woodrum, Vice Chairman of the Task Force, approves of the report generally, with reservations that are set forth in his attached concurring statement.
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