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DISPOSITION: AFFIRMED.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintff firefighters ap-
pealed the order of the United States District Court for
the Eastern District of Virginia which denied their mo-
tion for surmmary judgment and granted summary judg-
ment to defendant city on the ¢laim that defendant vio-
lated the Fair Labor Standards. Act, 29 U.S.C.5. § 201 et
seq.

OVERVIEW: Plaintiff firefighters were employed in
that capacity by defendant city. As part of their employ-
ment they were required to obtain basic life support
training and to provide such services until a rescue squad
licensed to provide advanced life support (ALS) arrived
on scene, Plaintiffs each decided to obtain ALS certifica-
tion and to join one of the volunteer rescue squads pro-
viding such service. Plaintiffs filed suit seeking overtime
compensation under the Fair Labor Standards Act, 29
U.S.C.C. § 201 et seq. (FSLA), for their services as res-
cue squad members. The district court granted summary
judgment to defendant city. The circuit court affirmed
because plaintiffs were not acting as employees of de-
fendant for purposes of the FLSA when performing the
emergency medical services at issue in the lawsuit. Plain-
tiffs volunteered to join the rescue squads and the fact
- that defendant provided some financial assistance to, and
oversight of the service provided by, the rescue squads

did not amount to sufficient control over the volunteer
operations to render the plaintiffs' volunteer service em-
pleyment controlled by defendant for purposes of the
FSLA.

OUTCOME: The order granting summary judgment to
defendant city was affirmed because plaintiff firefighters
were not employees of defendant for purpeses of Fair
Labor Standards Act when they performed volunteer
emergency services for private non-profit rescue squads.

LexisNexis(R) Headnotes

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
[HN1} The Fair Labor Standards Act, 29 US.C.5. §
207(a)(1), generally requires that all employers compen-
sate their employees at the rate of one and one-half times
their normal hourly rate for all hours worked in excess of
a 40-hour week.

Governments > Legislation > Interpretfation _
[FIN2] Because the Fair Labor Standards Act, 29
U.S.C.S. $201 et seq., is remedial and humanitarian in’
purpose, it should be broadly interpreted and applied to
effectuate its goals.

Evidence > Inferences & Presumptions > General
Overview

Evidence > Procedural Considerations > Burdens of
Proof > Initial Burden of Persuasion
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Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

JHN3] Those seeking compensation under the Fair Labor
Standards Act (Act), 29 U.S.C.S. § 20! et seq., bear the
initial burden of proving that an employer-emplioyee
relationship exists and that the activities in question con-
stitute employment for purposes of the Act. Once this
burden is met, the employer bears the burden of proving
entitlement to any exemptions or exceptions to the Act’s
compensation requirements.

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employees

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN4] Under 29 U.S.C.S. § 203(ej{1), an "employee" is
defined as any individual employed by an employer. An
"employer" is defined as any person acting directly or
indirectly in the interest of an employer in relation to an
employee, under § 203(d}. Pursnant to § 203(g), to "em-
ploy" means to suffer or permit to work. '

Contracts Law > Types of Contracts > General Over-
. view

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN5] The definitions of "employ” and "employer” are
not intended to stamp all persons as employees who,
without any express or implied compensation agreement,
might work for their own advantage on the premises of
another, nor should they be interpreted so as to sweep
under the Fair Labor Standards Act, 29 [/.S.C.S. §201 et
seq., each person who, without promise or expectation of
compensation, but solely for his personal purpose or
pleasure, works in activities carried on by other persons
either for their pleasure or profit.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN6] Because the Fair Labor Standards Act, 29
U.8.C.5. § 201 er seq., does not define which activities
constitute "employment” sufficient to trigger its provi-
sions, "employment” is to be determined by its com-
monly understood meaning, which is physical or mental
exertion, whether burdensome or not, controlled or re-
quired by the employer and pursued necessarily and pri-
marily for the benefit of the employer-and his business.
In making this inquiry, courts remain mindful that the
employer-employee relationship does not lend itself to

rigid per se definitions, but depends upon the circum-
stances of the whole activity.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN7] Under 29 U.5.C.5. § 203(e)(4)(A), the term "em-
ployee" does mot include any individual who volunteers
to perform services for a public agency which is a State,
a political subdivision of a State, or an interstate gov-
ernmental agency, if - (1) the individual receives no com-
pensation or is paid expenses, reasonable benefits, or a
nominal fee to perform the services for which the indi-
vidual volunteered; and (ii) such services are not the
same type of services which the individual is employed
to perform for such public agency. ‘

Governments > Federal Government > U.S. Postal Ser-
vice

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN8] The Fair Labor Standards Act, 29 U.5.C.5. §
203(x), defines "public agency" as the Government of the
United States: the government of a State or political sub-
division thereof; any agency of the United States, includ-
ing the United States Postal Service and Postal Rate
Commission, a State, or a political subdivision of a State;
or any interstate governmental agency.

Labor & Employment Law > Wage & Hounr Laws >
Coverage & Definitions > General Overview

[HN9] Under 29 C.F.R. § 553.101(c), individuals shall
be considered volunteers only where their services are
offered freely and without coercton, direct or implied,
from an employer.

Labor & Employment Law > Wage & Hour Laws >
Defenses & Exemptions > Emergency Personnel
[HN10] In 29 U.S.C.S. § 203(e)(4}(A) (ii), Congress im-
posed, in effect, a limited public agency employee ex-
ception to the velunteer exemption by providing that the
term employee for purposes of the Fair Labor Standards
Act does not inclode any individual who volunteers to
perform services for a public agency if such services are
not the same type of services which the individual is em-
ployed to perform for such public agency.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN11] The plain language of the volunteer provisions
of 29 U.S.C.S. § 203(e)(4)(A), eliminates any impedi-
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ment to individuals who wish to volunteer their time and
talents to public agencies for civie, charitable, and hu-
anitarian purposes.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN12] The circumstances surrounding the activity at
issue, including who exercises control over it and who
benefits from it, are relevant considerations for determin-
ing whether an employer-employee relationship exists
under the Fair Labor Standards Act, 22 U.S.C.S. §201 et
seq., and whether a particular activity constitutes em-
ployment under the Act.
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OPINION BY: TRAXLER
OPINION

[*138] OPINION
TRAXLER, Circuit Judge:

Plaintiffs, firefighters employed by the City of Vir-
ginia Beach [**2] (the "City"), appeal an order of the
district court denying their motion for summary judg-
ment and granting the City's cross motion for summary
judgment on plaintiffs’ claim that the City violated the
Fair Labor Standards Act (the "FLSA" or "Act"), see 29

US.CA. §8§ 201 - 219 (West 1998), by refusing to pay
them overtime wages for hours they volunteered to pri-
vate rescue squads which provide emergency medical
services within the City. See Benshoff v. City of Virginia
Beach, 9 F. Supp. 2d 610{E.D. Va. 1998). We affirm.

I.

The material facts are not in dispute. Plaintiffs are
seven master firefighters employed by the City. As such,
the City requires them to be certified to render Basic Life
Support ("BLS") services to individuals they encounter
in the performance [¥139] of their duties. ' Also, it is
not uncommon for fire department units to be dispatched
on medical emergency calls if, because of time or dis-
tance, they would be able to arrive before a rescue squad.
In either case, however, the firefighters are only required
to provide BLS services until a rescue squad licensed to
provide Advanced Life Support {("ALS™) or an ALS cer-
tified rescue squad member arrives on the scene. * [*¥3]

1 Under the Commonwealth of Virginia's emer-
gency medical services regulations, Basic Life
Support is defined as that "level of pre-hospital
and interfacility care which includes the recogni-
tion of other life threatening conditions which
may result in respiratory and cardiac arrest, and
the application of life support functions including
cardiopulmonary resuscitation (CPR), use of ad-
junctive techniques and procedures." 12 Va.
Regs. Reg. § 5-30-10.

2 Advanced Life Support is defined under the
Commonwealth of Virginia's regulations as:

a sophisticated level of prehospi-
tal and interfacility emergency
care provided by the following
categories of EMS personnel:
EMT - Shock Trauma Techni-
cians, EMT - Cardiac Technicians,
EMT - Paramedic, equivalents ap-
proved by the Commissioner, or as
stated in this chapter, which in-
cludes basic life support functions
including Cardiopulmonary Re-
suscitation (CPR) plus cardiac
monitoring, cardiac defibrillation,
telemetered  electrocardiography,
administration of antiarrhythmic
agents, intravenous therapy, ad-
ministration of specific medica-
tions, drugs and solutions, use of
adjunctive ventilation devices,
trauma care, and other awthorized
techniques and procedures.
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12 Va. Regs. Reg. § 5-30-10.

[¥*4] In order for its firefighters to provide BLS
services, the City has obtained a non-transport BLS li-
cense from the Commonwealth of Virginia. The City
does not, however, possess an ALS license and does not
require its firefighters to become certified to provide
ALS care. Rather, the City is unique in that pre-hospital
emergency medical services, and associated tramsport
services, are provided by private, all-volunteer rescue
squads, and have been since the 1940s. Currently, there
are eleven such rescue squads which have obtained the
requisite licenses from the Commonwealth to provide
ALS services. Each rescue squad is a separately incorpo-
rated non-profit entity, governed by its own board of
directors and by-laws. Collectively, the rescue squads
enjoy a volunteer membership that exceeds 800 persons.

This case arises from each plaintiff's decision to ob-
tain ALS certification and to join one of the volunteer
rescue squads. Some plaintiffs did not decide to join a
rescue squad until after becoming City firefighters. *
Others had volunteered for one of the rescue squads be-
fore becoming City firefighters. * It is undisputed, how-
ever, that each plaintiff freely decided to volunteer, and
[*#5}] that the City in no way coerced or otherwise pres-
sured plaintiffs to obtain advanced certification or join a
rescue squad. Indeed, plaintiffs testified that their deci-
sions to join the rescue squads were motivated by per-
sonal, civic, charitable, or humanitarian purposes.

3 These include plaintiff Gregg Benshoff, who
became a City firefighter in 1985 and first joined
a rescue squad in 19935; plaintiff Jeffrey Floyd,
who became a City firefighter in 1975 and a
member of a rescue squad in 1994, from which
he resigned in 1996; plaintiff Zeno Nichols, Jr.,
who joined the City fire department in 1972, but
did not join a rescue squad until 1997; and plain-
tiff Alan Walters, who first joined a rescue squad
in 1989, approximately five months after becom-
ing a City firefighter.

4 These include plaintiff Paul Criswell, who
first joined a rescue squad in 1988, two years be-
fore becoming a City firefighter; plaintiff Alan
Taylor, who first joined a rescue squad in 1985,
three years before becoming a City firefighter,
and served until he was terminated in 1998 by his
most recent squad for missing assigned shifts;
and plaintiff George Marshall, who was also a
memmber of a rescue squad before joining the City
fire department in 1988.

[**6] In 1997, plaintiffs filed this lawsuit against
the City, seeking overtime compensation under the
FLSA for iheir services as rescue squad members. De-
spite the undisputed volunteer nature of the services
when donated, plaintiffs now contend [*140] that, since
1990, they have actually performed such services as
"employees” of the City as that term is defined by and
interpreted under the FLSA. We disagree.

IL
A,

[HN1] The FLSA generally requires that all em-
ployers compensate their employees at the rate of cone
and one-half times their normal hourly rate for all hours
worked in excess of a 40-hour week. See 29 US.CA. §
207(a)(1) (Wesr 1998). The Act's purpose is to protect
"the rights of those who toil, of those who sacrifice a full
measure of their freedom and talents to the use and profit
of others.” Tennessee Coal, Iron & R.R. Co. v. Muscoda
Local No. 123, 321 U.S. 590, 597, 88 L. Ed. 949, 64 S.
Ct. 698 (1944). [HN2] And because the Act is "remedial
and humanitarian in purpose,” id., it should be broadly
interpreted and applied to effectuate its goals, see id.; see
also Tony & Susan Alamo Found. v. Secretary of Labor,
471 U.5. 290, 296, 85 L. Ed. 2d 278, 105 8. Ct. 1953
{1985). [**7]

[HN3] Those seeking compensation under the Act
bear the initial burden of proving that an employer-
employee relationship exists and that the activities in
question constitute employment for purposes of the Act.
See Davis v. Food Lion, 792 F.2d 1274, 1276 (4th Cir.
1986). Once this burden is met, the employer bears the
burden of proving entitlement to any exemptions or ex-
ceptions to the Act's compensation requirements. See
Johnson v. City of Columbia, 949 F.2d 127, 129-30 (4th
Cir. 1991) (en banc).

The Act, however, provides little guidance as to
what constitutes an employer-employee relationship or
"employment" sufficient to trigger its compensation pro-
visions. [HN4] An "employee” is defined as "any indi-
vidual employed by an employer,” 29 US.CA. §
203(e)(1), and an "employer" is defined as "any person
acting directly or indirectly in the interest of an employer
in relation to an employee,” id. at § 203(d). To "employ"”

- means "to suffer or permit to work." Id. at § 203(g).

The scope of these definitions, however, is not limit-
less. See, e.g., Tony & Susan Alamo Foundation, 471
U.S. at 285; Isaacson v. Penn Community Servs., Inc.,
450 F.2d 1306, 1308 (4th Cir. [**8] 1971). "The Act's
purpose as to wages was to insure that every person
whose employment contemplated compensation should
not be compelled to sell his services for less than the
prescribed minimum wage." Walling v. Portland Termi-
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nal Co., 330 U.S. 148, 152, 91 L. Ed. 809, 67 5. Ct. 639
(1947). Accordingly, [TIN3] the definitions of "employ”
and "employer” were "not intended to stamp all persons
as employees who, without any express or implied com-
pensation agreement, might work for their own advan-
tage on the premises of another,” nor should they be in-
terpreted so as to "sweep under the Act each person who,
without promise or expectation of compensation, but
solely for his personal purpose or pleasure, works in ac-
tivities carried on by other persons either for their pleas-
ure or profit." Id.; see also Tony & Susan Alamo Founda-
tion, 471 U.S. at 295. Thus, for example, in determining
whether an employer-employee relationship exists for
purposes of the FLSA, we have looked to see whether
the individual seeking compensation can be said to have
"displaced a bona fide applicant who desired to sell his
services at prevailing rates, or . . . to be an exploited un-
organized laborer, evils which [**9] the Act was de-
signed to prevent.” Isaacson, 450 F.2d at 1310.

[HN6] Similarly, because the Act does not define
which activities constitute "employment” sufficient to
trigger its provisions, "employment” is to be determined
by its commonly understood meaning, which is "physical
or mental exertion {whether burdensome or mnot) con-
trolled or required by the employer and pursued neces~
sarily and primarily for the benefit of the employer and
his business.” Tennessee Coal, 321 [*141] U.S. ar 598;
see also Roy v. County of Lexington, 141 F.3d 533, 544
{4th Cir. 1998). In making this inquiry, courts remain
mindful that "the employer-employee relationship does
not lend itself to rigid per se definitions, but depends
upon the circumstances of the whole activity.” Reich v.
ConAgra, Inc., 987 F.2d 1357, 1361 (8th Cir. 1993) (in-
ternal quotation marks omitted); see also Roman v
Maietia Constr., Inc., 147 F.3d 71, 75 (1st Cir. 1998),

B.

With these principles in mind, we examine the plain-
tiffs’ contention that, although they unquestionably "vol-
unteered” to provide ALS services as rescue squad mem-
bers, the FLSA demands that we consider them "em-
ployees” of the City when they performed the services.
[#*%*10] This result is dictated, plaintiffs assert, because
the City created a Department of Emergency Medical
Services ("DEMS") in 1990 to oversce and coordinate
the provision of all emergency medical services within
its boundaries and because, plaintiffs further assert, the
services "necessarily and primarily” benefited the City.
See Tennessee Coal, 321 U.S. at 398, see also Falk v.
Brennan, 414 U.S. 190, 195, 38 L. Ed. 2d 406, 94 §. Ct.
427 (1973)(finding employer-employee relationship
based upon "substantial control of the terms and condi-
tions of the work of the[] employees™).

1.

In order to address plaintiffs' contentions in this re-
gard, we begin with a more detailed look at the events
leading up to the City's creation of DEMS, as well as the
extent of DEMS' "control” over the rescue squads and
their members.

As an initial matter, the provision of emergency
medical services within the City is governed by the
Commonwealth of Virginia, which requires all public
and private entities to meet minimum requirements for
BLS or ALS licensure, and which requires all individual
providers to obtain certification to provide BLS cr ALS
care. See SA Va. Code Amn. §§ 32.1-111.1 to 32.1-
111,16 [**11] (Michie 1997 and Supp. 1998). At the
direction of the legislature, the Virginia Department of
Health has developed detailed regulations governing the
provision of such services to ensure a "comprehensive,
coordinated, emergency medical care system in the
Commonwealth." 5A Va. Code Ann. § 32.1-111.3; see 12
Va. Regs. Reg. §§ 5-30-10 to -480. In addition, local
governmental entities are empowered to establish their
own regulations governing the operation of emergency
medical services vehicles, provided such regulations are
consistent with the statute and Department of Health
regulations. See SA Va. Code Ann. § 32.1-111.14.

It appears that from the 1940s until approximately
1975, the volunteer rescue squads, each of which had
obtained the requisite state ALS license, operated inde-
pendently from the City. They did, however, begin re-
ceiving advice in medical techniques and procedures
from local volunteer physicians who recognized the im-
portance of prehospital care. This eventually led to the
development of a central coordinating and training office
and a rescue squad captain advisory board in the early
1970s.

In the mid-1970s, City support for a central office
was gained, and, [**12] in 1981, the City Council en-
acted an ordinance establishing a formal emergency
medical services organization within City government.
Then, in 1990, the City passed an ordinance creating
DEMS, a City department charged with coordinating and
supervising responses by the City fire departments and
the volunteer rescue squads {0 emergencies occurring
within the City's boundaries. Pursuant to the ordinance,
DEMS consists of "a director of emergency medical ser-
vices, a medical director endorsed by the Virginia Beach
Medical Society, the members of the operational volun-
teer rescue squads serving the city[,] and such other
committees, boards, organizations and personnel as may
be ordered by the [*142] city manager, the medical di-
rector or the director. . . ."

DEMS itself, however, employs only a handful of
paid personnel. The Director of DEMS is a full-time em-
ployee, assigned responsibility for the management and
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control of the department. Pursuant to the terms of the
ordinance, all members of DEMS and all City firefight-
ers are subject to the supervision and control of the
DEMS Director "whenever they are engaged in emer-
gency medical and rescue services activities” within the
City. The Medical [##13] Director of DEMS is em-
ployed as a part-time physician, responsible for estab-
lishing medical policy for the direction and coordination
of patient care, including medical training standards,
medical care procedures and protocols, medical perform-
ance standards, and general medical control. In addition
to the two directors, there are a small number of paid
DEMS employees who perform administrative and train-
ing-related duties. However, DEMS employs no person-
nel to actually perform emergency medical services as
part of their duties.

As DEMS has evolved, policies and procedures
governing the provision of emergency medical services
within the City have been adopted. However, these poli-
cies and procedures have not been arbitrarily adopted by
DEMS and imposed upon the rescue squads and their
members. Rather, they were formulated and adopted by
DEMS in cooperation with the Council of Virginia
Beach Volunteer Rescue Squads, which serves as the
advisory board to the Director pursuant to the ordinance.
Broadly speaking, DEMS serves essentially two func-
tions; certification of emergency medical technicians
who seek to practice within the City, which includes en-
suring that they maintain their certification [**14] by
meeting the required training and service requirements,
and assistance in the coordination of public and private
emergency response services within the City. In addition,
the City provides some financial assistance to the rescue
squads, often in addition to Commonwealth and pri-
vately-raised funds, and provides the volunteers with
workers' compensation and death benefits in the event
they are injured or killed in the course of service to the
squads.

2.

With these additional facts in mind, we turn to the
issue of whether the City's involvement in the provision

of emergency medical services by the rescue squads is

sufficient to render plaintiffs' volunteer services "em-
ployment” which is "controlled or required” by the City
for purposes of the FLSA. We recognize, as did the dis-
trict court, that DEMS’ supervision of emergency rescue
services within the City's borders is not insubstantial.
However, considering the "circamstances of the whole
activity," ConAgra, 987 F.2d ar 1361, we are umper-
suaded that the creation of DEMS in 1990 resulted in
either the evisceration of the independent nature of the
rescue squads, some of which have existed since the
1940s, or in a de facto employer-employee [**#15] rela-

tionship between the. City and those individuals who
chose to volunteer with rescue squads.

Initially, we note that plaintiffs do not contend that
the City or DEMS "required” or otherwise exerted any
“control" to bring about their volunteer service in the
first instance. See Tennessee Coal, 321 U.S. at 598. Nor
could they. Each plaintiff freely and independently
sought ALS certification from DEMS and joined a res-
cue squad in order to provide advanced emergency
medical services. Plaintiffs have explicitly disavowed
that the City coerced them to velunteer or that the City
required them to seck certification beyond that needed to
provide BLS in connection with their duties as firefight-
ers. Indeed, three plaintiffs resigned from their respective
rescue squads, without effect upon their employment
with the City, because they felt that the squad require-
ments were too burdensome. Furthermore, plaintiffs tes-
tified that their decisions to volunteer [¥143] resulted
from humanitarian or other personal reasons. '

Of course, the charitable nature of plaintiffs' service,
at least when initially offered, and the City's lack of co-
ercion are only part of the inquiry. We also examine the
nature of the [¥¥%16] control and supervision by DEMS
over the rescue squads and the rescue squad members,
but find its limited control to be equally insufficient to
render the rescue squad members "employees” of the
City under the FLSA when performing their rescue
squad services.

First, while we recognize that the rescue squads and
their members are required to comply with minimum
requirements imposed by DEMS, we find this fact to be
of little, if any, relevance to a determination of whether
the members are "controlled” by DEMS in the same
manner that an employer "controls” an employee. Rescue
squads and rescue squad members are also required to
comply, no more or less, with the minimum requirements
imposed by the Commonwealth. The fact that they are
regulated and licensed by governmental entities, how-
ever, does not change the fact that the rescue squads are
private organizations, governed by their own by-laws
and policies. They possess independent licenses from the
Commonwealth to provide emergency medical services,
and, with the exception of the first response services
provided by firefighters pursuant to the City's non-
transport BLS license, all emergency medical services
within the City must be performed [**17] pursuant to
the individual's affiliation with an ALS-licensed rescue
squad. ’

5 Plaintiffs have placed reliance upon the fact
that firefighters who have obtained ALS certifica-
tion from DEMS may, but are not required to,
provide ALS care when acting as a first re-
sponder on a fire truck. In addition, firefighters
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who are ALS certified have been allowed to ac-
company a patient in the rescue squad ambulance
during transport in some circumstances. All such
care, however, is and must be provided under the
auspices of the rescue squad's ALS license. We
find that this activity, which is never required but
obviously permitted in the interests of citizen
health and safety, is an insufficient basis upon
which to conclude that the firefighters are always
acting as City employees when they provide
emergency medical care.

Similarly, although DEMS oversees the certification
of individual providers of emergency medical services
and may revoke certifications, it is the rescue squads that
hold the ultimate authority to accept [**18] or reject
candidates for membership even if otherwise approved
for certification by DEMS. For applicants seeking certi-
fication, DEMS conducts background investigations,
reviews their education and skills, and identifies any
additional training that is required. DEMS then forwards
approved applications directly to the rescue sguads,
which may accept or reject individuals for membership.
For each accepted member, DEMS thereafter maintains a
personnel file and a training file, which contain informa-
tion relevant to the individual's level of certification and
associated qualifications. In addition, DEMS monitors
certified members to ensure that they meet the minimum
duty requirements imposed by the Commonwealth and
DEMS to maintain their certification -- which is usually
four 12-hour shifts per month. Certified members of

'DEMS may be placed on administrative leave, repri-
manded, suspended, demoted, or dismissed as members
of DEMS, or decertified, for "unsatisfactory work per-
formance or misconduct,” subject to a grievance policy
established solely for such members.

However, because DEMS certification is always
contingent upon membership in a rescue squad under
whose license the member can [*%19] actually practice,
the rescue squad retains authority to prohibit any indi-
vidual from performing emergency medical services
within the City even if he or she is otherwise qualified
for DEMS certification. In addition, the rescue squads
impose minimum duty requirements which must be met
to maintain membership in the squad, which may well
[¥144] exceed those imposed by DEMS. ¢ Moreover, all
squad members are disciplined directly by the squad pur-
suant to its by-laws and rules. Such disciplinary action
may include dismissal from the squad, regardless of
whether DEMS has revoked the member's certification,
and will result in automatic decertification by DEMS.

6  Some rescue squads, in cooperation with
DEMS, allow certified firefighters to possess a
more limited associate membership with the

squad, which carries a reduced requirement of
two 12-hour shifts per month.

Thus, it can hardly be said that the DEMS certifica-
tion requirements amount to control sufficient to estab-
lish an employer-employee relationship with those
[**20] it certifies. Indeed, the rescue squad members are
no more employees of DEMS for this reason than they,
ot other state-licensed personnel, are employees of the
Commonwealth.

Second, we are unpersuaded that DEMS' involve-
ment in the day-to-day provision of emergéncy medical
services by the rescue squads and their members is suffi-
cient to render the members "employees” of the City
under the FLSA. In addition to maintaining a centralized
emergency communications center, DEMS has instituted
procedures which divide the City into "brigades" and
“zones” to geographically coordinate available rescue
resources, both public and private, to ensure adequate
eémergency responses. The DEMS Director selects Bri-
gade Commanders, Squad Commanders, and Assistant
Squad Commanders to operate as the liaisons between
the individual rescue squads and DEMS and to establish
a hierarchy for control during emergency responses (o
minimize confusion.

DEMS also works with the rescue squads to provide
centralized scheduling of those squad members who wish
to perform emergency medical services from "zone cars”
{(non-transport emergency vehicles assigned to ALS cer-
tified members for use in responding to ALS calls within
[**21] a particular zone), and squad members who wish
o function as an "EMS-3" (the "on-duty” emergency
medical services coordinator or supervisor during a par-
ticlar shiff). The volunteers submit their names, the
namber of shifts they desire to work, and the dates they
are available and willing to serve. DEMS, in turn, com-
piles a duty roster and distributes it to the volunteers. All
other rescue squad scheduling, including ambulance
duty, is handled exclusively by the individual rescue
squads. ’

7 Although not applicable to plaintiffs’ service,
DEMS also coordinates with rescue squads that
own squad trucks to schedule city-wide coverage.
Squad trucks respond to special emergencies such
as building collapses, multiple vehicle accidents
and other incidents' where specialized equipment
is needed. It appears that the seven rescue squads
that own these trucks rotate "squad truck" duty
for the entire City. DEMS also schedules special
emergency rescue services, such as the boat res-
cue and diver teams.

Upon carefol consideration [*#22] of all the cir-
cumstances surrounding the day-to-day provision of
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emergency medical services within the City, as well as
the nature of the City's involvement in the services being
performed by the rescue squads and the volunteers, we
are uppersuaded that DEMS' role in coordinating ser-
vices or in compiling the zone car and EMS-5 schedules
is sufficient to establish an employer-employee relation-
ship under the FLSA. In actuality, DEMS' "control” of
the rescue squad volunteers is quite limited. Although
DEMS’ struciure ensures that there is a hierarchy of con-
ol in every medical emergency, the personnel sclected
by the DEMS Director to coordinate these services on a
daily basis are not City or DEMS employees. Rather, the
Brigade, Squad, and Assistant Squad Commanders are
selected by the Director from volunteer rescue squad
members who have already been elected or appointed to
management positions within their respective squads,
Similarly, DEMS neither demands that rescue squad
members accept zone-car, EMS-5, or any other duties,
nor arbitrarily assigns rescue squad volunteers [*143] to
the duties. Rather, DEMS compiles a schedule from spe-
cific requests made by those rescue squad members who
desire [**23] to serve in the position of an EMS-5 su-
pervisor or to drive what appears to be the preferred zone
cars -- as opposed to meeting their service requirements
through other duties. In addition, DEMS suffers from a
significant lack of control over the namber of hours a
member may choose to serve, as it possesses no control
over the minimum service and training requirements
imposed by the individual rescue squads, no control over
the scheduling of the rescue squad ambulances, and no
control over the members' attendance at mandatory res-
cue squad meetings or fund-raising events which the
squads may require as an internal condition of continued
membership in the squad.

Finally, the City has provided some financial assis-
tance and berefits to the rescue squads and their mem-
bers. In recent years, for example, the City has purchased
and maintained zone cars, for which it provides liability
insurance, and has provided loans and grants, in conjunc-
tion with Commonwealth funds, to allow the less-funded
rescue squads to purchase ambulances and squad trucks.
The City does not, however, employ any personnel
whose job duties include the provision of pre-hospital
emergency medical care, nor does it own [*¥*24] any
ambulances or other vehicles capable of transporting
those in need of such services. Other significant benefits
provided by the City include death benefits in the event a
rescue squad member dies in the line of duty, as well as
state workers' compensation benefits in the event a squad
member is injured. However, we fail to see how the
City's mere recognpition of the value of its volunteer res-
cue squads, through its provision of some financial assis-
tance, or its volunteers, through its assistance to them
and their families in the event they are injured or killed
providing emergency services to the citizens, is a suffi-

cient basis upon which to consider them "employees”
under the Act entitled to overtime compensation for
work that they clearly intended to perform voluntarily for
the rescue squads.

8 We note, in this regard, that the Virginia
Workers' Compensation Act specifically allows
local governing bodies to extend workers' com-
pensation benefits to volunteer rescue squad
members. See 9A Va. Code Ann. § 65.2-101(1)(1)
(Supp. 1998).

[*¥¥25] 3.

Additionally, we reject plaintiffs' assertion that their
activities as rescue squad members "necessarily and pri-
marily benefit" the City simply because these activities
generally benefit the City and its citizens. Of course the
services benefit the citizens of Virginia Beach and the
City government. Indeed, it is difficult to envision a truly
charitable or humanitarian service provided to City resi-
dents which would not benefit the residents and their
government. The issue, however, is whether the City
"necessarily and primarily” benefits from the services,
keeping in mind the purposes of the Act. We conclude
that it does not.

The rescue squads have been providing emergency
medical services within the City for over 50 years. Since
their inception, their services have depended upon the
volunteer spirit of their members and fund-raising assis-
tance from the members and the community. Neither the
creation of DEMS, nor the limited financial assistance
that the City now provides, has significantly changed this
fact. Accordingly, the entity that "necessarily and primar-
ily benefits" from a particular volunteer’s willingness to
contribute his or her time and talents remains the rescue
squad [**26] itself.

4.

Accordingly, we conclude that plaintiffs were not
acting as "employees” of the City for purposes of the
FLSA when performing the emergency medical services
at issue in this lawsuit. The City of Virginia Beach owns
no ambulances and employs no emergency medical tech-
nicians whose primary job duty is to provide such
[*146] services. The citizens of Virginia Beach, through
their city government, have chosen instead to rely upon
private, non-profit entitics for emergency medical care.
As the expected level of sophisticated care has risen,
they have also agreed to provide these long-standing
entities and their members with limited financial and
administrative support. However, this support does not,
in our view, change the nature of the services being pro-
vided. Plaintiffs volunteered their services to the rescue
squads for personal and charitable reasons, "without
promise or expectation of compensation.” Walling, 330
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U.S. at 152. They have in no way been "compelled to sell
[their] services for less than the prescribed minimum
wage," id., nor have they "displaced a bona fide applicant
who desired to sell his services at prevailing rates,"
Isaacson, 450 F.2d at 1310. [**27]

In short, plaintiffs claim entitlement to compensa-
tion from the City for services volunteered to the rescue
squads which the City did not request or demand, and for
which the plaintiffs did not expect to be paid. After mak-
ing the independent decision to volunteer their services,
plaintiffs have apparently changed their minds, believing
the City should compensate them for these services. It is
¢lear, however, that they have no remedy in the FLSA
for this change of heart. Rather, they have a choice -- the
same choice available to the hundreds of other rescue
squad members who have donated their time and service
for personal and charitable reasons; they may resign
from their rescue squads. Thus, we agree with the district
cowrt -- "if they no longer wish to be volunteers, the
plaintiffs need only resign from the rescue squads and
limit their activities to their regular shifts as firefighters,
which in no way hinders them." Benshoff, 9 F. Supp. 2d
ar 624.

I1I.
A,

Plaintiffs next contend that we need not examine
whether an employer-employee relationship exists be-
tween the City and the rescue squad members under the
foregoing analysis becanse § 203(e)(4)(A} of the FLSA
requires that [**28] firefighter volanteers, unlike the
other 700+ volunteer rescue squad members, be treated
as "employees” of the City when performing emergency
medical services. This arbitrary distinction between the
plaintiffs and the other rescue squad volunteers, they
argue, is mandated by the simple fact that they are em-
ployed by the City as firefighters and are required, in the
latter capacity, to perform some basic emergency medi-
cal care. :

Section 203(e)(4){A) provides that:

[HN7] The term “"employee" does not
include any individual who volunteers to
perform services for a public agency
which is a State, a political subdivision of
a State, or am interstate governmental
agency, if -

(i) the individual receives no com-
pensation or is paid expenses, reasonable
berefits, or a nominal fee to perform the
services for which the individual volun-
teered; and

(i) soch services are not the same
type of services which the individual is
employed to perform for such public
agency.

29 US.CA. § 203(e)(4)A). [HN8] The Act defines
“public agency” as "the Government of the United
States; the government of a State or political subdivision
thereof; any agency of the United States (including the
[¥%29] TUnited States Postal Service and Postal Rate
Commission), a State, or a political subdivision of a

State; or any interstate governmental agency.” 29
US.CA §203(x).

Relying primarily upon NLRB v. Natural Gas Util.
Dist. of Hawkins County, Tenn., 402 [L.S. 600, 604-05,
29 L Ed. 2d 206, 91 §. Ct. 1746 (1971), the district court
concluded that the volunteer rescue squads [*147] are
not "public agencies” under the FL.SA because they are
neither agencies, departments, or divisions of the City,
nor are they administéred by individuals answerable to
the City or to the general electorate. Accordingly, the
district court held that § 203(ej(4)(A) did not apply to
plaintiffs' FLSA action because plaintiffs volunteered to
perform emergency medical care services for the private
rescue squads and not for their public agency employer,
the City.

Section 203(e)(4)(A) was enacted as an amendment
to the FLSA in 1985 in order to exempt from the defini-
tion of "employee,” and consequently from the FLSA
pay requirements, those individuals who volunteer ser-
vices to governmental entitics. See 29 C.F.R. § 553.100
{1998). According to the Department of Labor, in enact-
ing the FLLSA, "Congress did not [**30] intend to dis-
courage or impede volunteer activities wndertaken for
civic, charitable, or humanitarian purposes, but expressed
its wish to prevent any manipulation or abuse of mini-
mum wage or overtime requirements through coercion or
undue pressure upen individuals to 'volunteer' their ser-
vices." 29 C.F.R. § 553.101(b). [HN9} Accordingly, "in-
dividuals shall be considered volunteers only where their
services are offered freely and without coercion, direct or
implied, from an employer." 29 C.F.R. § 553.101{(c).

[HN10] In subsection (ii) of § 203(e)(4)(A), how-
ever, Congress imposed, in effect, a limited public
agency employee exception to this volunteer exemption
by providing that "the term 'employee’ [for purposes of
the FLSA] does not include any individual who volun-
teers to perform services for a public agency . . .[if] such
services are not the same type of services which the indi-
vidual is employed to perform for such public agency.”
1d. {(emphasis added). The Department of Labor's regula-
tion interpreting subsection (e)(4)(A)(ii) of § 203 also
recognizes the limited application of this exception to the
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volunteer exemption -- providing that "an individual
shall not be considered [*%31] a volunteer if the individ-
ual is otherwise employed by the same public agency to
perform the same type of services as those for which the
individual proposes to volunteer.” 29 CFR §
553.101(d) (emphasis added).

On appeal, plaintiffs do not seriously argue that the
rescue squads are public agencies. Rather, they contend
that the status of the rescue squads as public or private
entities is not material to the § 203(e)(4)(A) inquiry be-
cause the only relevant inquiry is whether the plaintiffs’
have rendered the volunteer services “for the benefit of
the City." ® Again, we disagree.

9 The Department of Labor has determined that
"the phrase 'same type of services' means similar
or identical services." 29 C.F.R. § 553.103(a).
Because we conclude that plaintiffs did not vol-
unteer their rescue squad services for a public
agency, we need not determine whether plaintiffs'
ALS services for the rescue squads are of the
"same type" as the BLS services they are required
to provide as part of their firefighter duties.

[**32] Essentially, plaintiffs want us to ignore the
plain language of this limited exception to the volunteer
exclusion, contending that we should either consider that
they volunteered the services "for the City,"” or expand
the exception such that services being performed at work
and the "same" services being volunteered need rnot be
for the "same public agency" to exempt them from the
volunteer provisions so long as they "benefit" the City.
We find no factual support for the former for reasons
already discussed. And we find no legal support for the
latter, which really appears to be a claim that the rescue
squad services need not even be volunteered "for a public
agency"” to fall within the exception. Rather, plaintiffs
seek a determination that the exception operates as an
absolute prohibition against a public agency ever allow-
ing its employees to volunteer similar services if the ser-
vices will benefit the public agency.

Such an interpretation of § 203(e){4)(A) would ren-
der irrelevant our consideration [*148] of the fact that
plaintiffs’ services were volunteered to separately incor-
porated, non-profit entities, that the City exerted no pres-
sare upon them to volunteer the services, and that,
[**33] in some cases, the plaintiffs decided to volunteer
for the rescue squads before they even became employ-
ees of the public agency. However, [FIN11] neither the
plain language of the veolunteer provisions of §
203(e)(4)(A), nor the purposes underlying it, warrant
such an expansive reading. The section plainly elimi-
nates any impediment to individuals who wish to volun-
teer their time and talents to public agencies for civic,
charitable, and humanitarian purposes. There is no indi-

cation that Congress intended o erect an absolute barrier
against talented public agency employees volunteering
their time to private entities simply because their ser-
vices might ultimately be of benefit to the public agency
or the citizens they serve -- particularly in circumstances
where the volunteer nature of the services and the ab-
sence of any coercion by the public agency is unques-
tionable.

Yet under plaintifis' proffered reading of the section,
the City, which has imposed minimal educational and
competency requirements as well as reasonable measures
of control over emergency medical services, would be
required to prohibit not only plaintiffs, but more than
twenty additional firefighters from serving as volunteer
[**34] rescue squad workers, or to write them a blank
check for all hours they chose to volunteer in service to
the rescue squads. Such an illogical result is simply not
called for by the limited nature of the public agency em-
Ployee exception in § 203(e)(4)(A}). °

10 At oral argument, plaintiffs sought to limit
their FLSA claims to the hours they spent on
zone car duty as ALS providers--the schedule for
which is compiled by DEMS. We decline to ac-
cept this eleventh-hour limitation, no doubt ad-
vanced in an attempt to mitigate our concern for
the lack of control DEMS has over its potential
overtime liability. Nor would our acceptance of it
serve the plaintiffs in their claims. The record
simply does not support the representation that
the plaintiffs always served as ALS zone car
drivers. On the contrary, it appears that several of
the plaintiffs also worked from ambulances,
which are scheduled by the individual rescue
squads, and that one plaintiff did not possess the
qualifications necessary to man a zone car. Fur-
thermore, assignments to the preferred zone cars
are at the behest of the individual rescue squad
members, and all such duties are still performed
pursuant to the rescue squad's ALS license. Ac-
cordingly, we hardly sce this single scheduling
service by DEMS as being a sufficient basis to
create an employer-employee relationship be-
tween the members and the City, which would
not exist otherwise, or to conclude that the ser-
vices are being performed "for" the City.

[**35] B.

Finally, we torn briefly to the contentions of the Sec-
retary of Labor, who, at our request, has filed an amicus
curiage brief. The Secretary asks that we find plaintiffs’
volunteer emergency medical services to have been, "as a
practical matter," work "effectively performed 'for' the
City" and, thus, compensable under the FLSA. Like
plaintiffs, the Secretary seeks to expand § 203(e)(4)(A)'s
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language, contending that this interpretation is warranted
because the City controlled the scheduling and delivery
of all emergency services and derived a substantial bene-
fit from such services. We disagree.

First, [HN12] the circumstances surrounding the ac-
tivity at issue, including who exercises control over it
and who benefits from it, are relevant considerations for
determining whether an employer-employee relationship
exists under the Act and whether a particular activity
constitutes employment under the Act. See Tennessee,
321 U.S. ar 598, Roy, 141 F.3d at 544; ConAgra, 987
F.2d ar 1361-62. However, we see no reason to believe
that by virtue of § 203(e)(4)(A) Congress intended to
insert the issues of control and benefit, to the exclusion
of all other relevant considerations, [**36] into the de-
termination of whether a public agency employee is vol-
unteering services "for a public agency.” in the first in-
stance, or to thereby eliminate for public employees the
requirement that one seeking compensation [*149] un-
der the FLSA must first prove that an employment rela-
tionship exists with regard to a particular activity at is-
sue. See Anderson, 328 U.5. 680 at 686-87, 90 L. Ed.
1515, 66 8. Ct. 1187, Davis, 792 F.2d 1274 ar 1276. "
On the contrary, we believe that traditional judicial in-
quiry into whether a particular activity constitutes em-
ployment for purposes of the Act would be more than
sufficient to ferret out any cases where, unlike the one
hefore us, there is a "sham" private volunteer corporation
placed between an employee and his employer to avoid
the compensation provisions of the Act.

11 Plaintiffs and the Secretary have brought to
our attention several opinion letters of the Wage
and Hour Division of the Department of Labor
which, while not addressing identical facts, lend

some support to such an expansive reading of the
section. We recognize that opinion fetters of the
Department of Labor are generally accorded
some deference. See Batterton v. Francis, 432
U.S. 416, 425 n.9, 53 L. Ed. 2d 448, 97 §. Ct.
2399 (1977); Skidmore v. Swift & Co., 323 U.S.
134, 140, 89 L. Ed. 124, 65 5. Cr. 161 (1944).
However, we are constrained to conclude that in
the context of this case, they are contrary to the
plain language of § 203(e)(4){A} and inject con-
siderations which are neither called for by the
section nor consistent with its purposes.

[**37] Second, although not determinative of
whether § 203(e)(4)(A) mandates that the firefighters be -
treated as employees of the City when performing rescue
squad services, we believe that the Secretary attributes a
degree of control and benefit to the City which, for the
reasons previously discussed, is not borne out by the
undisputed facis in the record and is not sufficient to
render the rescue squad services "employment” by the
City for purposes of the FLSA.

Iv.

In summary, we conclude that plaintiffs were not
employees of the City of Virginia Beach for purposes of
the FLSA when they performed volunteer emergency
services for private, non-profit rescue squads. Accord-
ingly, we affirm the district court's decision to deny
plaintiffs’ motion for summary judgment and to grant
summary judgment in favor of the City of Virginia
Beach.

AFFIRMED
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November 27, 2001 | |
o FLSA2001-19
Dear Name*,

Larm writing. in rephy e your letier of Jly 16, 2001, o Secrétary of Labor Chgo. You inquired whethar
carer fifgfighters employed by NMartie* County musi be compensated i tﬁey pasform veluntser work for
ihe indepéndent noh-profit volumesr fire and rescu cofporations located in‘the County.

First, Twouid K8 fo thark vou, Name®and Naime™* for the fime you spent meeting with rive-gnd staff
mernbars From my office and-the Soliciior's Office. The mssting was veny: infornative forus. The
additional factual details'you provided about how Fire and rescusservices are provided in NMame* County
and how the voluntesr comporations cperate Were gqufie helpful.

You have requested i'het the Depariment reconsider iis 1 %93 opinion that the Fair Labor Standard Act

i FL@A} requires the Coutrity- i comp nsate its career firefighters for ime they spend vaEurzteenng gimilar
services to the independent wmramns in Wm*{}cﬁmy You alse explained that cur 1993 opinion
was & changs fromt the Department’s prier opinion, which concluded that career firefighters were not
antited & compensation from thelr e&n;aiﬁ}wng agency when thely providad velunteser senvitesto a
separa“te; rion-profit volunteer cofporation sérving e sams geographicarea. AS you notad in your lélfer,
since our 1993 opinton, the United Statés Court of:Appesls for the Fourth Circult has issued ¢ decision
atidressing this issue with regard:io another locality. See Benshofiv. City of: Virginiz Beach, 180 F 34136
(4th Cir. 1998). You believe that the facts in Marmre* Counlty are similar to those ‘that the court addressed
in Bensheff. Therefore, vou askthe Depattment 1o sontlude similafly that carser firelighters rmay

. volunteer in Montgomery Gounty. withow! cormpensation. The he:fdmg of the court n Bensholf, of course, is
birding i Menigomery County.

Urnder the FLSA, smglovees of a public agency are permitted to providea voluriteer sarvices in ceitain
throumstancas. The section of the FLEA relevant o thismatier stéies that the *term ‘employes’ does not
inchude any: individisal who wlunteersto parform senvices for & public agency™ i the individual receives no
cotrpensation or is paid-a nomingl foe, expenses or reasenable beriefits, and if “such sew?ces are petthe
same fype of services which-dbe Ingividug! is employed to perform for sush public agency.” 28 US.C.

§203(2)(4)(A). The: ::guestm the court in Benshoff asked, thus, was whether the firefighters were
performing voluntser services for the Cliy when they wolintesred to the private rescue squads.

In Benshoff, the court found (et separstely ncorporated han-profit rescue squads, govamad by their ownr
boards of directrs.and by laws, use all voluntesr mirmbers o perform advariced lesupport (ALS)
services throughout the City of Virginia Beach. T hey opgrate undera licenise from the State. The City
uses caresrfirefighters to provide firefig hting services and basic Iife support services. Some career
firstighters volurtarly obtained ALS setlification and voluntarily idined one of the valuneer Pescue
scgua»ds They ware ot cosrced by-the City Into obtaining the certificetion or joining a squad. The court
examined whither such firefighters weére performing services as employees of the City {and thus were
entitled to compensalion under fhe F’LS&} whet they providad valuritesr sefvices o fhe re&c;ue squads.
180 F.3d a1 13840,

The oourt cansidared all the faols and ciicumstances pettinent 1 the reletionship between the Cibyand
theresoue sauads, tfound that the wolunieer reseus suvads had provided emergancy medical services
singe the 1940s, pustant to independent licenses from the Stete, Not.until the 1870s did the City of
Wirginia Beach begm to overses and coordinate the provision of- such services, In 1690 the City. created
the Depariment &F Ermgrgency Medical-Services (DEMS) 16 coordinate responsas by the fire department
and the voluntser festue stuads o emergenciss. The courthoted that the Lity's Ditsttor-of the DEMS is
rasponsitle for estalilishing &l the medical policies for paientcare, medica! training standards, and
medical provetures End profocsls thial govern both caressr Hrefighters and volurieer restie squad
menibers. The City cortilies emergency medical technicians who practice within the City, ensures that
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they mest required training end service réquitements, and may révoke thelr cerifitates. The City alsa
provides financial assistance to ihe rescue Squads and provides the volunteers with workers’

compensation and death benefits. |d, at 147-43.

With régard to aperational conirol, the oaurt noted thet the City does some limited centralized scheduling
of squad members, based upon information provided by the volunteers regarding shifts: they are willing to
sork. Finally, the Clty seletis, from amoeng volunteer squad members who have been selected for
rianagement posiions v their squads, Brigade and Squad Commanders fo aperale as flaisons betwesn:
the squads and DEME and to-establish o hierarchy for control dufing smergendy responses. Id, at 144.
The court then evaluated whether the.Gity's invoelvement witl the provision of services by the restue
squads “is suffitient to. render plaintiffs! valuritesr services ‘employment’ which is ‘controlled or requirgd*
by the City for purbosas of the FLSA™ Id. at 142, Ir addition, the court asked whether the DEMS had such
control and supervision gver the réscue squads and their members so as“to render the rescus sauad
members ‘ermiployess’ of the Cly undier the FLSAwhen performiing their rescue squad seryices.” [d.at
143,

The court concludeéd that the factihat the squads.and their membiers were subject t.general regliation
and licensing and cerification. requirements dit riot "change the fact that the rescue squads are private
organizatians, govarned by their own by-laws and policies.” d: The squads Had independent authorty to
accept or reject candidates for rembership in'the squad. The sguads could impose minimum duty
reguiraments oh thembiers which. exteeded the minimurd requirement Imposed by DEMS for licensure,
and thisy could impose additional training Tequirernents. The'syuads could require the members”
sttandence at martatory squad mestings of at fundraising events in order for them to malnitain continued
membership in the squed. Moreover, the squads could impose disciplinary astion upon members,
including dismissalfrom the squads, whether or not DEMS had taken zny such action. id, &t 143-48.

The ottt recegnized that the City's involverrient with the provisien of emergency medical services was
nat insubstantial. Howsvet, based upon all the facts and tircumstanses, the cosrt held that the creationof
DEMS did not result in“sither the evisseration of the independent nature of the rescue squads, some of
which have existed singe the 1940s, or in a da facto employer-employee relationship betweern the Gty
and those individusis- who chose to volunteer with rescue squads.™Id. at 142. The court thus. coneluded
that when g Virginia Beach firefighter providad volunteer sérvices to amindepérident non-profil rescus
squad, there wes Ro employment relationship with the- Cily with regard o that activity. Of Course; the
sourt left open the possibility that the answer might differ in another context, paricutarly if there were “a
sham’ privatevehintesr corparation placed Betwesn anemiployes and His emgloyer to avoid the
pompensalionprovsions ofthe Act” [d: &t 148, ‘

Thersare 2 number of faciual diferences between the Benshoff case involving the City of Virginia Beach
and the sttation it Mame* County. Mostnotable s the factthal in Mamre™ County the voluntears:
provide exactly the same setvices (bothfire and emergenty medical services) as do the-career
employees. In contrast, in Benshaffthe City did nct gven possess a license from the State to provide the:
ALS services povided by the rescue stjuads. NMoreover, the rescue squad voluniteers in Virginia Beach
diid no firefighting.

However, based upon theinfofmation you provided, we balisve that the primary facts:thatled the court of
appeals i Bangheff to conélude that the FLSAdId nol require. compensation for velurttesr fime alsoare
preseht in Name™ Gounty. Fdr example, we understand thatthe non-profit voluntesr Sre and rescue
sotporaticns have a long history ofindependently providing services in Name* County. Eachis
separately incorporated under state favw. with its own bylaws and boards of directers. Indesd, the courtin
'f}sﬂw%jz v, Takoma Park Velunteer Fire Depariment, 666.F. Supp. 786.(D. Wd.} gopeal dism'd; 838 F.2d
4G5 (47 Sir. 1987}, held that the corporatiohs wete private entities indeperident of the County. ‘

As in Virginia Besch, Name* Gounty. did not become particularly invelved with thi provision of fire and
rascis services until thie 19708 and 19808, That involvernent has gradually Increased over fime, and in
1998 the County again revised its policies. The Name* County Fire:and Rescie Commilssion has the:
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autherlty to create Coumy-wids policies, prosedures and plans for fire'and emergency medical services.
A County Fire Administrator heads the department dnd implemeits the policies of the Commission. The
County establishes minimum standards and fraining requiremenits for cargerand volunteer persornnal,
and # Imposes 2 dade of personal corduct applicableto all persofingl. The FireAdministeator hag
authiority to take distiplinary attion against both employees and volunteers Tor vickations of law or policy;
howisver, it may only discipline 8 volunteer by restricting the vélunteér from participation in fire and rescue
asotivitiss, The County also may withheld funding fromva-fire and rescue sorporation if the Administrator
finds that the corporation:has notcomplied with the Cormmission's rules: Howewver, you advisedusthat
you could recall only one ortwa oosasions in approximately 20 years In which the Counly either restricted
a volunissr fror duty or cut off 2 corpotation’s funding.

Based upon your desoription, we understand that fire and emergency medical servicss are provided via
an jritegrated command structure involving both caresrand veluntser firgfighters, At some stafions;
services are provided almist exclisively by caresrfirefighters. A% other siations there!is an even mixof
carzerand voluntesr personnel, while other stations sre predeminantly statfed by voluntgers. At the.
seane ofan emergency, 1oensurethe safe and efficient provision of services, the highest ranking officer
{whather caresrorvoluntesr) directs the operations of all units that respond. However, you advised us
that while firefightars are at the station, they take direction and supervision only from theinown supervisor.
Thus, a career officer may supervise only the carset firefighters who are-present, and a voluntesr officer
directs the volurdes.

With regard fo the reerullment of volurteer firefighters, the velunteer corporations are free fo impose any
additional qualification standards thatihey chicose, above and beyond the minimum requirements
mandated by the County, Such additienal standards may be o requirement that the volunteer live inthe
tgerifory sovered by the corporation or perhaps an additivnal educational requirement; A person may
become -2 vhluntesr frefighter only by being voted. in by the current membershilp of that corporation,
typically after being recomniended by thé sereening committee for that corgoration. As you desctibed i,
the County has niothing © dowith how semedne becomes @ member of @ veluiiger corporation, and the
corperations have nothing to do witlh & hiring decision for & career firsfighter position with the County.
With regard to non-firafighters, the corporations hire their owniemployess, suchas hookkeepers and
sacrataries, using thelrownemiplovmstl stendards.

Onoe someone has become a voluntesr firefighter of'a corporation, the volunteer is governed by the-
corporation’s bylaws, Theseby-laws mey imgose addifional training or promotion requirements beyond
those imposed By The County. Individual corporations also estallish their dwn metheds for selecting
rembers for promation. Yiou advised ug thal some corpdrations elect all of their officers, whils others:
elact anly the chilsf, who is ther free to appoint the other supervisors fram among those who are gligible.

The corporation-glso establishes its owo-staffing rules for volurtser firefighters. It decides whet lsvel of
fire protection js needed and how o provide It It may require (s volunteers to serve a certain number of
shifts er days per month, and thatrequirement may bein skcess of the minimum number reguired by the
County to mainisis & cerlifigation.. The corporation decides which volunteers will be assigned to work
partioular days, what thelr dulies will be, and whether volunteer firefighteérg must work gt the fire station or
rrvay be: grecal frorm homi: If 2 voluntaer is siek sht dogs ot sefort as-scheduled, s 4o e the
corporation to determine howito-hiandle the situation. The Cotinty has no rofe in volunteer staffing.

The corporation also is responsible for the discipline of its volunigers-and uitimately for termination of
membership. The County may discipfine a volupiger oply by impesing the ultimate sanction-of
withdrawing an individual's certification to.act as-e firefighter. You explained that this-would oceur only i
the County belisved that the corperation had riot taken adeduate and appropriate disciplinary. action in’
respenseto & very serious sitiation, and you couid only retall one or two fitmes in 20 yaars that such an
action had ooclired. Generally, distipline of volinisers is an internal matter of the fire and rescue
corporation. Indeed, members may besanctioned for matters ietally irelevant to the County, suth asfor
violating internal requirements imposed by the corporation's bylasws. h
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Based upon all the facts and clrcumsiances, we believe that the Name® County volunteer firgfighters’
situation is similer to that of the voluntesr réscue squad members in Benshoff. They adre volunteering to a
separats and independent nor-profit corporation, with its own bylaws and board of directors, and net to
the public agsncy. That separate corporation exercises day-to-day control over what, if any, position they
hold as a voluntesr, what they. do, andwhen they do it Although the public-agency has some control over
the volunteers, that.control primarily is exercised by sefting minimum training ahd quelification standéards
tor initial certification and for promotion. The court in Benshoff did not view the imposition.of such
minimum standards a3 sufficient evidence of contro!l so.astorendsr the volurtesrs employess of the
public agency when perforing thelr rescue squad services: The Department of Labor fully agrees with
this reesoning.

We sat no avidencs that ths currsht striicture for providing fire, feseue and emergency medical services
i Mamre®County has eviscerated the ndependent nature of the long-standing; separately incorporated,
private fire-and rescue departmiants. Cerfainly theré is o evidence thet the corporations exisias “sham’”
sorparations. Thérefore, we coniciude that the FLSA does notrequire Mame™ County to pay its career
firefightars if they volunteer, frsely and without coercion, to provide services fo the non-profit fire and
rescte corporations in the County,

This opinion is based exclusivaly upon the information you. provided. The existence of cthier factual
information nat contained in your description might require a different conclusion than the ohe-expressed
herein. This opinion letter supersedes ail prior Department of Labar lelters issued to you or to Name*
Courity on this fssue, including the leters dated June 25, 1993 (to the County Attorney) and November'3,
2000 to the President of the Name* Colinty Volunteer Fire-Reéscus Association), We also are hereby
withdrawing four opinion letlers issued to other public.agencies (leters dated April 20, 1983 - 1983 WL
SO1168; Aol 20, 1998 - 7908 WL 901166, March 18, 1998~ 1883 WL 9011586; and March 10, 1995 -
1993 WL 801152). Thoss letters concluded, without o detailed analysis of the facts, that career
firefighters who voluntesr their servicess o private non-profit corporations that serve the same jurisdiction
are veluntesring for thelr emploving publin agency and rust e cormpensated.

Singerely,

Anndbetle T. Lockhan
Agling Administrator

Noter ® The atiual nemels) was femoved to preserve prvecy:
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Dear Mame*,

| am writing in respanse to your letters of December 21, 2001, and January 14, 2002, in which you
requested an opinion regarding whether & career firefighter/paramedic employee could volunteer to
‘provide simiiar servicas to the local volunteer fire departments, which are.part of the. Name* County
integrated fire service, without having the volunteer time count as compensable hours worked under the
Fair Lavor Standards Act {FLSA). We previously had addressed (his issue in & Novernber 27, 2001,

" opinion letter to Marme™® However, you were concerned that we did not have all the relevant facts
available to us when we first considered this question. Therefore, you included in your letters information
describing the integrated nature of the career and volunteer branches of the fire and rescue service in
Nante*Courty. You also provided us with the Name™® Regulation-adopted in 2001 and the Mame*
Regutation adopted in 2002. We also received a letter on the same issue from Name¥, counsel to the ‘
Name* which inciuded a lengthy description-of the delivery of fire-and rescus services in Name*
Counity. That letter included additional materials, including a copy of the County Code Name¥* petiinent
io the Fire and Rescue Service, and your August 12, 1698, legal memorandum to the Mamre*concluding
that the Mame* County situation differed from that which the court addressed in Benshoff v. Virginia
Beach, 180 F.3d 136 (4" Cir. 1999). We aiso received a joint lettsr dated February 25, 2002, from

e M TR

Name* and Name*, addressing this issus.

In addition to receiving these writter materials, we had a meeting with you and a numbser of other
individuals on Aprii 23, 2002. You brought with you a number of officials from the Fire and Rescue
Sernvice, as well as two represéntatives from the Mamre* Volunteer Fire Department and a carest
firefighter from the union, We appreciate the time thal all of those individuals spent with us fo ensure that
we had a thorough understanding of how the Mame™ County Fire znd Rescue Service is erganized, and
how it provides services in an integrated fashion involving both career and Velunteer firefighters/
paramedics. After that meeting, we received additional information in follow-up letiers from you dated May
2. 20072, from the Mame™, dated May 15, 2002, and from the Name* dated May 22, 2002,

As we stated in our November 27, 2001, apinion lstter, the decision of the court in Benshof is binding in
Mame* County. As that court recognized, under the FLSA, a public agency employee may not volunteer
to provide “services for a public agency” that are “the same type of services which the individualis -
employed to perform for such public agency.” 29 U.5.C. § 203{e}4)(A). We set out in greater detall in our
November 2001 letter the facts pertinent to that court's analysis of whether career firefighters were
performing volunteer services fgr the City of Virginia Beach when they volunteered as paramedics 1o the
private rescue squads located in the City. In summary, the Virginia Beach Depariment of Emergency
Medical Services {DEMS) coordinated responses by the fire department and the volunteer rescue squad
so emergencies; the DEMS established all the medical policies for patient.care, medical training
standards, and medical procedures and pratocals that governed both career firefighters and volunteer
rescue squad members; the City certified the squads’ emergency medical technigians o practice within
the City, ensuring that they met required training and service requirements, and the City could revoke
their certificates; the City did centralized scheduling of rescue squad members, based upon shifts the
volunteers were wilfing to work; the City sefected volunteer squad managers to aperate as liaisons
petween the squads znd the DEMS and 1o establish a hierarchy for comtrol during emergerncy résponses;
the Gity provided financial assistance fo the rescue squads; and-the Cify provided the volunteers with
workers' compensation and death beriefits. Id. at 141-44,

" The Benshoff court then evaluated whether the City’s control and supervision over the provision of
sarvices by the rescue squads “is sufficient to render plaintiffs’ volunteer services ‘employment’ which is
“controfled or required’ by the City for purposes of the FLSA” 180 F.3d at 142. The count conciuded that
the fact that the squads and their members were subjectto general reguiation and licensing and
certification requiremerits did not “change the fact that the rescue squads are private organizations,
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governed hy their own by-laws and policies.” Id. at 143. The squads had independent authorily to accept
or reject candidates for membership in the squad. The squads could impose minimum duly requirements
on members that exceaded the minimum requirerent imposed by DEMS for licensure, and they could
impose additional tralning requirements. The squads could require the members’ gitendance at
mandatory squad meetings or at fundraising events in order for them to maintain continued membership
in the stuad. Moreover, the squads could impose-disciplinary action upon members, including dismissal
from the squads, whether or not DEMS had taken any such action. Id. af 14345,

The court in Benshoff recognized that the City's involvement with the provision of emergency medical
services was not insubistantial. However, based upon all the facts and ciroumstarices, the court held that
the creation of DEMS did not result in “sithier the evisceration of the independernit nature of the rescue
squads, some of which have existed sinceg the 1940s, or ina de fatio employer-employee relationship
batween the City and those individuals who chiose to volunteer with rescue squads.” 180 F.3d at 142. The
court thus.concluded that when a Virginia Beach firefighter provided volunteer services o an independent
non-profit rescue squad, there was no employment relationship with the City with regard to that activity.
The court left pen the possibllity that the answer might differ in another context, particularly If there were
“3 ‘sharn’ private volunteer corporation placed between an employee and his employer to avoid the
compensation provisions of the Act”™ Id. at 149,

in aur November 20071 letter, we applied the Bapshoff analysis to Name* County. We noted that there
are @ number of factual differences between the Benshoff case and the situation in Name*County, the
most significant being that in Mame™* Gounty the volunteers provide exactly the samie services (both fire
and emergency medical services) as do the career employees. In contrast, in Benshoff the City was niot
licensed by the State to provide the advanced life support services provided by the rescue squads, and
the rescue squad volunteers did no firefighting. -

However, we concluded that the primary facts that led the courtin Benshoff to concluge that the FLSA did
not require compensation for volunteer-time were similar in Nanre* County. The non-profit volunteer fire
and rescue corporations have a long history of independently providing services in Name*County. Each
is separately incorporated under state law, with its- own by faws and boards of directors. The volunteer
corporations determine how 2 person becomes a volurteer firefighter, and their service is governed by
the corporation’s by lews, which can and doimpose requirements not imposed by the County. The
volunteer corporations conira! how mernbers dre selected for promition within the volunteer ranks. At the '
scene of an emergency. to enslre the safe and efficient provision of sarvices, the highest ranking officer
{whether carger or volunteer) direcls the .operations of all units that respond. However, at alf other times,
the chain of command is separale, and a career officer supervises only the career firefighters who are
present, whiie a volunteer officer directs the volunteers.

Based upon your request and the other requests we received, we reconsidered our 2001 opinion. We had
already taken account of most, but not aki, of the rnaterials that we now have available. Considering all the
tacts and circumstances brought to our aftention, we continue to believe that the Name¥ County
volunteer firefighters’ situation is similar to that of the volunteer rescue squad members in Benshoff.
There is no evidence that the current stiucture for providing fire, rescue and emergency miedical sérvices
in Mame*County has eviscerated the independent nature of the long-standing; 'separately incorporated,
private fire and rescue departments. Those separate-corporations exercise day-to-day control-vér what
positions volunteers hold, what they do, and when they do it, Athough the public agency has-some
control over the voiunteers, that control primarily is exercised by seffing miniruam. certification standands

and by establishing the broad guidelines and procedures under which services are provided. The courtin
Benshoff did not view the imposition of such standards and protocols as sufficient evidence of control 50
as to render the voluriteers employses of the public agency when performing their rescue squad services.

Therefore, in light of the Benshoff decision, we conclude that the FLSA does not require AManre* County
to pay its career firefighters if they volunteer, freely and without coercion, to provide services o the non-
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profit fire and rescue corporations in the County, This is true whether they are providing services asa
firefighter oras an emergency medical technician.

This opinion is based exclusively upon the information provided to us. The existence of other factual
information not contained in your description might require a different conclusion than the one expressed
herein. To the extent appropriate, this letter may be used to establish a defense to hability under the
Porta-o-Porial Act, 28 U.8.C. §259.

SBincerely,

Tammy D. McCutchen
Administrator

ol

Notar * The actual name{s) was removed to preserve privacy.
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Aprif 28, 2006 FLSA2006-6NA
Dear Name*:

This is in response to your request for an opinion concerning the applicability of the Fair Labor Standards Act
(FLSA) to'City firefighters who volunteer for the Coun Fire Protection District (Districy). Based on the
information provided, it our opinion thet i City firefighters ¥olunteer. for (e District and perform fire-fighting
services.within the City’s primaty-service area and areas annexed by the City, the City i§ not required {6 tréat such
voluniger time as compensable hours worked. ‘

. You explain that under state law, fire protéction distriets and cities are separate and independent political
subdivisions. TheCity is a constitutional cligrter ¢ity ghverned by an elocted sevenmember City Couneil. An
fridependent, lected thres menber. Board of Dircetors, on the dther hiand, governs the District,” The District is
entpowered to levy property taxes, o exercise the power of eminent donsain, to adopt ordinances pertaining to fire
protection and prevention, and to sue and be sued. The City operates 2 paid fire department, while the District
operates a volunteer fire departraent, The City and the District fire departments ate operated separately. The fire
deparuments have separate payroll, benefits, and retirement systems. Budget and funding sources for the fire
departments are also separate and distincl. A number of City firefighters serve as volunieer firefighters for the
District. The City and the District have a longstanding mutual aid agreement whereby the Distrist may render aid
within the City’s primary service sea (Le.. the portions of the City for which the District is not principally
responsible).

Under siate lav, cities have the ability 1o annex unincorporaied areas that are contiguous 10 thieir existing corporate
limits. Ovar the years, the City hes utilized its power of annexation to expand the City fimits. The City and the
District have entered into 1 further agreement whereby the District will continue to provide fire-fighting services to
areas anexed by the Clty and may also provide aid to areas in the City’s primary service ares. The City
sompensates the District for this serviee.

You ask whether City firefighters accumulate hours worked for the City when they volunteer for the District and
perform fire-fighiing services within the City’s primary service area and areas annexed by the City,

We assume for purposes of this reply that the volunteer situation in this case is consistent with the provisions of
seetion 3()(AXAND) of the FLSA, 29 US:C. § 203(e)(4)(AXI} (copy enclosed). Sez 29 C.F.R. § 553,101 {copy
enclogsed). Section 3{e43B) of the FLSA, 29 US.C. § 203{e)43(B) (vopy enclosed), provides that “[aln emmployee
of a public agency which is a . . . political subdivision of 4 State . . . may volunteer to perform serviges for any other
... potitical subdivision . . . with which the employing . . . pelitical subdivision . . . has 4 mutual aid agresment.”

For tiis section 1 apply, the City and the District must be separate and independent public agencies. Based en the
facts described above, we conclude thar the required separateness exists bere. In addition to the various indicia of
separateness previously noted, the City and the District are treated separately for statistical purposes in the Census of
Governments issued by the Bureau of the Census, U.S, Department of Commerce. See 29 C.FR. § 553.102; WH
Opinion Letier June 7, 2002 (coples enclosed).

As indicated in 29 C.F.R. § 553,105 {capy enclosed), “{a]n agreoment between two or more . .. political
subdivisions . . . for mutual aid does not change the otherwise volunteer character of services performeid by
employees of such agencies pursuant to 'said agreement. For example, where Town A and Town B have ertered into
2 mutual aid sgreement related to fire protection, a firefighter employed by Town A who also is & volunteer
firefighter for Town B will not have his or her hours of volunteer service for Town B3 countad as part of his or her
hours of employment with Town A. The mere fact that services volunteered 1o Town B may in some instances
involve performance in Town A's geographic jurisdiction does not require that the volunteer's hours are to be
counted as hours of employment with Town A.” Accordingly, based on a reviéw of the information provided, it is
our opinion that if Clty frefighters velunteer for the District and perform fire-fighting services within the City’s
primary service area pursuard to the mutual 4ié agreement, the City is not required to traat such volunieer time as
compensable hours worked. See'WH Opinion Letter August 6, 1999 (copy enclosed}. Similarly, we believe that the
agreement between the City and the District whereby the City compensates the District for comtinuing to provide
fire-fighting services to areas annexed by the City does not change the otherwise volunteer character of services
performed for the District by City Tirelighters. See WH Opinion Letter April 2, 1992 (copy enclosed). Therefore, it
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is also cur opiniou that if City firefighters volunteer for the District and perform fire-fighting services in the areas
annexed by the City, the City is not required to treat such volunteer titne as compensable hours worked.

"This opinion is based exclusively on the facts and circumstances described in your request and is given based on
your representation, express or implied, that you have provided a full and fair deseription of all-the facts and
circumstances that would be pertinent to our consideration of the question presented. Existence of any uther factual
or historical background not contained in your letter might require a canclusion different from the one exprissed
herein. You have represented that this opinion is not sought by a parly to pending private fitigation. concerning the
issues addressed herein. You have also represented that this opinion is not sought in connection with an
investigation or litigation between a client or firm and the Wage and Hour Division or thte Department of Labor,

We trust that this letter is responsive to your inguiry.

Sincerely,

Barbara R. Rederford

Fair Labor Siandards Team

Office of Enforcemant Policy

Enclosures:

Sections He)47A) and {(B) of the FLSA

" 29 CFR. 8§ 553,101, 333,102, 553,105

WH Opinion Letters hune 7, 2002 August 6, 1999; and April 2, 1992

Note: * The actua) name(s) was removed to preserve privacy in acco rdunce with 3 U.5.C. § 352(X7}
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