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LEGISLATIVE MAIL

Post Meeting Reminder; 6/19/2014

Denby, Eric N. (end) <end@esenices.virginia.edu> Thu, Jun 26, 2014 at 2:47 PM
To: VPPA Study <wppastudy@dis.virginia.gov>

I would allow the agencies to determine when to publish a procurement with a certain dollar level be the
minimum before it must be put in the paper. Maybe over Smm or so. | think this should also pass the acid
test with work group | as they have much more cost in their projects.

Additionally, there should be a sunset clause added which states something to the effect that the
requirement, albeit the agency or institution may choose to do so, will expire within 3 or Syears. If it gets
into the legislation is may make it through.

Eric Denby

From: awade@dls.virginia.gov [mailto:awade@dls.virginia.gov] On Behalf Of VPPA Study
Sent: Thursday, June 26, 2014 2:42 PM
Subject: Post Meeting Reminder; 6/19/2014
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Tom Kaloupek
Director of Materials Management
Virginia Polytechnic Institute and State University
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LEGISLATIVE MAIL

Input regarding VPPA newspaper advertising requirement

Kaloupek, W. Thomas <kals@.edu> Mon, Jun 30, 2014 at 9:08 AM
To: VPPA Study <vppastudy@dls.virginia.gov>

Good morning.  This is to submit the attached markup. This proposal seeks to place the option of newspaper
adwertising for bid and RFPs on equal footing; making it a permitted practice.

The implementation delay until 2016 is intended to allow for the attainment of increased internet usage among
the public and small businesses and to provide advance notice of the change to the print

Industry. Thank you for considering this.

Tom Kaloupek
Virginia Tech Director of Procurement

540-231-6221
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§ 2.2-4301. (Effective until July 1, 2014) Definitions.

As used in this chapler:

"Affiliate" means an individual or business that conirols, is controiled by, or is under common control with another individual or
business. A person controls an entity if the person owns, directly or indirectly, more than 10 percent of {he voling securities of the enlity.
Fer the purposes of this definition "voling security” means a security that (i} confers upon the holder the right to vate for the election of
members of the board of direclers or similar governing body of lhe business or (i} is convertible inle, or entilles the hoider to receive,
upon fls exercese, a security that confers such a right to vote. A general partnership interest shall be deemed to be a voting security,

"Best value,” as predetermined in the soficitation, means the overall combination of quality, price, and various elemenis of required
services that in total are optimal relalive lo a public body's needs.

"Business” means any type of corporation, parinership, fimited liability company, association, of sole proprietorship operated for profit.
“Competitive negotialion” is a method of conlracior selection that includes the following etements:

1. Issuance of a wrilten Request for Propasal indicating in general lerms that which is sought to be procured, specifying the factors that
will be used in evalualing the proposal and conlaining or incorporaling by reference the other applicable contractual terms and
cendilions, inciuding any unique capabilities or qualifications thal will be required of he contractor.

2. Public notice of the Request for Progosal al least 10 days prior to the date set for receipt of proposals by posting on the Department
of Generai Services’ central electronic prosurement website or alher appropriate websites. Additionally, public bodies shall publish in a
newspaper of general circulation in the area in which the sontract is lo be performed so as to provide reasonable notice to lhe
maximum number of offerors thatl can be reasonably anticipated to submit proposals in response to the particular request Posting on
the Department of General Services' central electronic procuremenl website shall be required of any state public body. Local public
bodies are encouraged lo ulilize the Department of General Services' central eleclronic procurement website to pravide the public with
centralized visibility and access lo the Commonwealth's pracurement opportunities. In addition, proposals may be solicited directly from
potential contractors. { EFFE CTWE Jugt 2016, fulic PotieS Ma~p PUBLLSY (= A NENSPATERL

OF GENERAL CIRCOLATIONM .
3, a. Procurement of professional services. The public body shall éngage in individual discussions with two or more offerors deemed

fully qualified, responsible and suitable on the basis of initial responses and with emphasis on professional competence, to provide the
required services, Repelitive informal interviews shall be permissible, The offerors shall be encouraged to elaborate on lheir
qualificalions and performance data or staff expertise pertinent to the proposed projecl, as well as alternative concepts. In addition,
offerors shall be informed of any ranking criteria that will be used by the public body in addition to the review of the professional
competence of the offeror. The Reguest for Proposal shall not, however, request that offerors furnish estimates of man-hours or cost
for services. Al the discussion stage, the public body may discuss nonbinding estimates of tolal project costs, including, but not limited
to, Ife-cycle costing, and where appropriate, nonbinding estimates of price for services. Proprielary information from compeling offerors
shall not be disclosed to the public or to competifors, At the conelusion of discussion, cutlined in this subdivision, on the basis of
evalualion faclers published in the Request for Proposal and all information developed ir the selection process to this point, the public
body shall select in the order of preference two or more offerors whose professional qualifications and proposed services are deemed
mest merilorious. Negoliations shall then be conducted, beginning with the offeror ranked first, If a contract satisfaclory and
advantageous to the public body can he negotiated al a price considered falr and reasonable, the award shall be made lo that offeror.
Otherwise, negatiations with the offeror ranked first shalt be formally terminated and negoliations conducted with the offeror ranked
second, and 56 on until such a contract can be negofialed at a fair and reasonabie price. Notwithstanding the foregoing, if the terms
and corditiops for multiple awards are included in the Request for Proposal, a public body may award contracls to more than one
offeror.

Should the public body determine in writing and ir its sole discretion that anly one offeror is fully qualified, or that one offercr is clearly
mare highly qualified and suitable than the others under consideration, a contract may be negotiated and awarded {o that offerar.

A contract for architectural or professional engineering services relating to construction projects may be negotiated by a public body, for

muitiple projects provided (i) the projects require similar experience and expartise, {ii) the nature of the projecis is clearly identified in

)
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod +2.2-4301



Keith Gagnon
Director of Procurement
Virginia Community College System



Suggested changes and discussion items regarding Competitive Negotiations and publication of notice of
Request for Proposals in newspapers

Suggested changes
§ 2.2-4302.2. (Effective July 1, 2014) Process for competitive negotiation.
A. The process for competitive negotiation shall include the following:

1. Issuance of a written Request for Proposal indicating in general terms that which is sought to be procured, specifying the
factors that will be used in evaluating the proposal and containing or incorporating by reference the other applicable
contractual terms and conditions, including any unique capabilities, specifications or qualifications that will be required;

2. Public notice of the Request for Proposal at least 10 days prior to the date set for receipt of proposals by posting on the
Department of General Services' central electronic procurement website or other appropriate websites. Additionathy-For
Requests for Proposals issued prior to July 1, 2016 public bodies shall also publish in a newspaper of general circulation in
the area in which the contract is to be performed so as to provide reasonable notice to the maximum number of offerors that
can be reasonably anticipated to submit proposals in response to the particular request. For Requests for Proposals issued on
or after to July 1, 2016, public bodies may publish notice in appropriate newspaper(s) if in the sole discretion of the public
body it is deemed advantageous to do so. Posting on the Department of General Services' central electronic procurement
website shall be required of any state public body. Local public bodies are encouraged to utilize the Department of General
Services' central electronic procurement website to provide the public with centralized visibility and access to the
Commonwealth's procurement opportunities. In addition, proposals may be solicited directly from potential contractors. Any
additional solicitations shall include certified businesses selected from a list made available by the Department of Small
Business and Supplier Diversity; and

B

Discussion: At its second meeting, work group 2 discussed the intent of requirement for publication of notice
in newspapers. Work group members and public commenters indicated that the reasons for the publication of
notice in a newspaper are as follows:

1. To make vendors aware of the RFP in order to ensure maximum number of offerors
2. To keep the general public abreast of purchases public bodies will be making
3. To make potential subcontractors aware of opportunities

Given that the existing language in VPPA states “Additionally, public bodies shall publish in a newspaper of
general circulation in the area in which the contract is to be performed so as to provide reasonable notice to
the maximum number of offerors that can be reasonably anticipated to submit proposals in response to the
particular requests.” It is clear that reason 1 above is part of the legislative intent for the publication of notice
in a newspaper. The language does not specifically address reasons 2 or 3 above that work group members
and public commenters offered. Further discussion on intent is necessary to determine whether newspaper
publication is still necessary as a method of publicizing the opportunities to vendors, or if website publication
alone meets the intent. Specific discussion should focus on whether the advances in communication
technology in the 30 years since the VPPA was established render newspaper publication of RFP notices
obsolete and on why newspaper publication has been required for Competitive Negotiation but not for
Competitive Sealed Bidding (Invitation to Bid). Additionally, discussion of an appropriate sunset of RFP
newspaper publishing requirement is necessary.



Phyllis Errico, Virginia Association of Counties
Jeff Gore, Hefty and Wiley PC

Virginia Association of Counties
Virginia Municipal League
Virginia Association of Governmental Purchasing



Virginia Public Procurement Act Joint General Laws Study Committee

Comments on pending issues before work groups 1 and 2
Submitted on behalf of:

Virginia Association of Counties

Virginia Municipal League
Virginia Association of Governmental Purchasing

Work Group 2:

Remove Statutory Preference for Competitive Sealed Bidding

¢ We support removing the current preference for Competitive Sealed Bidding
as procurement method

e We support removing the statutory requirement for written justification of
Competitive Negotiation v. Competitive Sealed Bidding

We support eventual elimination of the newspaper publication
requirement for RFPs.

Oversight/Enforcement/Procurement Council

¢ We oppose imposing a new mandate to all public bodies requiring formal
administrative appeal panels. Current protest provisions and court remedies
are already available.

e We oppose adding a new state-level procurement appeals board with
jurisdiction and enforcement authority over all public bodies.

e We support the creation of a public procurement advisory council modeled on
the Virginia FOIA Council.

Page 2 0i 2



Earl Bradley
Bradley Development, LLC
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Bradley Development, LLC
Procurement Specialist
Federal, State and Local Applicable Procurement Laws
June 30, 2014
Joint Venture (CFR 135.40(c)(2)(i)(ii))

This association of business concerns formed to combine efforts, resources, and skills for joint profit

CHAPTER 43
Virginia Public Procurement Act

Article 1.
General Provisions

§ 2.2-4300. Short title; purpose; declaration of intent. -- A. This chapter may be cited as the
Virginia Public Procurement Act.

B. The purpose of this chapter is to enunciate the public policies pertaining to governmental
procurement from nongovernmental sources, to include governmental procurement that may or may not
result in monetary consideration for either party. This chapter shall apply whether the consideration is
monetary or nonmonetary and regardless of whether the public body, the contractor, or some third party is
providing the consideration.

c. To the end that public bodies in the Commonwealth obtain high quality goods and
services at reasonable cost, that all procurement procedures be conducted in a fair and impartial manner
with avoidance of any impropriety or appearance of impropriety, that all qualified vendors have access to
public business and that no offeror be arbitrarily or capriciously excluded, it is the intent of the General
Assembly that competition be sought to the maximum feasible degree, that procurement procedures
involve openness and administrative efficiency, that individual public bodies enjoy broad flexibility in
fashioning details of such competition, that the rules governing contract awards be made clear in advance
of the competition, that specifications reflect the procurement needs of the purchasing body rather than
being drawn to favor a particular vendor, and that the purchaser and vendor freely exchange information
concerning what is sought to be procured and what is offered. Public bodies may consider best value
concepts when procuring goods and nonprofessional services, but not construction or professional
services. The criteria, factors, and basis for consideration of best value and the process for the
consideration of best value shall be as stated in the procurement solicitation.

Article 2.
Contract Formation and Administration
§ 2.2-4303. Methods of procurement

A. All public contracts with nongovernmental contractors for the purchase or lease of goods, or
for the purchase of services, insurance, or construction, shall be awarded after competitive sealed
bidding, or competitive negotiation as provided in this section, unless otherwise authorized by law.

B. Professional services shall be procured by competitive negotiation.

2, Upon a determination made in advance by the public body and set forth in writing that
competitive sealed bidding is either not practicable or not fiscally advantageous to the public, goods,
services, or insurance may be procured by competitive negotiation. The writing shall document the basis
for this determination.

Upon a written determination made in advance by (i) the Governor or his designee in the case of a
procurement by the Commonwealth or by a department, agency or institution thereof or (ii) the local
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governing body in the case of a procurement by a political subdivision of the Commonwealth, that
competitive negotiation is either not practicable or mot fiscally advantageous, insurance may be
procured through a licensed agent or broker selected in the manner provided for the procurement of things
other than professional services in subdivision 3.b. of the definition of “competitive negotiation” in § 2.2-
4301. The basis for this determination shall be documented in writing,.

“Public body” means any legislative, executive or judicial body, agency, office, department,
authority, post, commission, committee, institution, board or political subdivision created by law to
exercise some sovereign power or to perform some governmental duty, and empowered by law to
undertake the activities described in this chapter. “Public body” shall include any metropolitan planning
organization or planning district commission which operates exclusively within the Commonwealth of
Virginia.

“Responsible bidder” or “offeror” means a person who has the capability, in all respects, to
perform fully the contract requirements and the moral and business integrity and reliability that will
assure good faith performance, and who has been prequalified, if required.

“Competitive sealed bidding” is a method of contractor selection, other than for
professional services, which includes the following elements:

1. Issuance of a written Invitation to Bid containing or incorporating by reference
the specifications and contractual terms and conditions applicable to the procurement. Unless the
public body has provided for prequalification of bidders, the Invitation to Bid shall include a
statement of any requisite qualifications of potential contractors. When it is impractical to
prepare initially a purchase description to support an award based on prices, an Invitation to Bid
may be issued requesting the submission of unpriced offers to be followed by an Invitation to
Bid limited to those bidders whose offers have been qualified under the criteria set forth in the
first solicitation.

2, Public notice of the Invitation to Bid at least 10 days prior to the date set for
receipt of bids by posting on the Department of General Services’ central electronic procurement
website or other appropriate websites. In addition, public bodies may publish in a newspaper of
general circulation. Posting on the Department of General Services’ central electronic
procurement website shall be required of any state public body. Local public bodies are
encouraged to utilize the Department of General Services’ central electronic procurement
website to provide the public with centralized visibility and access to the Commonwealth’s
procurement opportunities. In addition, bids may be solicited directly from potential contractors.
Any additional solicitations shall include businesses selected from a list made available by the
Department of Minority Business Enterprise.

3. Public opening and announcement of all bids received.

4. Evaluation of bids based upon the requirements set forth in the invitation, which
may include special qualifications of potential contractors, life-cycle costing, value analysis, and
any other criteria such as inspection, testing, quality, workmanship, delivery, and suitability for a
particular purpose, which are helpful in determining acceptability.

12



5. Award to the lowest responsive and responsible bidder. When the terms and
conditions of multiple awards are so provided in the Invitation to Bid, awards may be made to
more than one bidder. '

We are recommending that the committee focus on oversight and regulations compliance. The
City Auditor’s finding has acknowledged that the procurement procedures in several agencies
and departments do not follow their procedures and that the procurement procedures are
incomplete. This should be the priority. We have submitted recommendation to City Council to
require a representative(s) on the Public Bodies that will bring the transparency, compliance of
regulations and inclusiveness of community. The representative(s) should be a business such as
Bradley Development, LLC that specializes in applicable federal, state and local procurement
procedures and those that will represent the interest of the local businesses and City Council.

13



Joe Damico
Deputy Director
Virginia Department of General Services
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HOUSE BILL NO. 1823
Offered January 9, 2013
Prefiled January 8, 2013
| A BILL to amend and reenact §§-22-4304- 2.2-4302.1, 2.2-4302.2, 2.2-4303, 56-573.1:1, and

Chapter 11 of Title 2.2 a section numbered 2.2-1102.1, relating to public procurement; posting
by local public bodies of procurement opportunities.

Be it enacted by the General Assembly of Virginia:

1. That §§22-4304; 2.2-4302.1, 2.2-4302.2,2.2-4303, 56-573.1:1, and 56-575.17 of the Code of
Virginia are amended and reenacted and that the Code of Virginia is amended by adding in
Article 1 of Chapter 11 of Title 2.2 a section numbered 2.2-1102.1 as follows:

§ 2.2-1102.1. Department fo provide data files of procurement notices to requesting newspapers.

The Department of General Services shall (i) provide an electronic data file of the using
agency's business opportunities at no charge to any requesting newspaper or other print
publication with circulation in Virginia using the comma-separated values (CSV) format and (ii)
send the data file automatically via electronic mail on a daily, weekly, or monthly basis as
agreed to by the parties. The data file shall contain all active business opportunity notices posted
on the Department of General Services’ central electronic procurement website by all using
agencies in accordance with the requirements of §§ 2.2-4301, 2.2-4303, 56-573.1:1, and 56-
3575.17. The electronic business opportunity data shall include, at a minimum: (a) the name of
the issuing using agency, (b) a description of goods or services to be purchased, (c) the date the
bid or proposal is due, and (d) the point of contact for the using agency, including the contact's
name, phone number, and email address.

§ 2.2-4302.1. (Effective July 1, 2014) Process for competitive sealed bidding.

The process for competitive sealed bidding shall include the following:

1. Issuance of a written Invitation to Bid containing or incorporating by reference the
specifications and contractual terms and conditions applicable to the procurement. Unless the
public body has provided for prequalification of bidders, the Invitation to Bid shall include a
statement of any requisite qualifications of potential contractors. When it is impractical to
prepare initially a purchase description to support an award based on prices, an Invitation to Bid
may be issued requesting the submission of unpriced offers to be followed by an Invitation to
Bid limited to those bidders whose offers have been qualified under the criteria set forth in the
first solicitation;
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2. All public bodies shall post public Publie notice of the Invitation to Bid at least 10 days prior
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3. Public opening and announcement of all bids received;
4. Evaluation of bids based upon the requirements set forth in the Invitation to Bid. which may
include special qualifications of potential contractors, life-cycle costing, value analysis, and any
other criteria such as inspection, testing, quality, workmanship, delivery, and suitability for a
particular purpose., which are helpful in determining acceptability; and
5. Award to the lowest responsive and responsible bidder. When the terms and conditions of
multiple awards are so provided in the Invitation to Bid, awards may be made to more than one
bidder.
§ 2.2-4302.2. (Effective July 1. 2014) Process for competitive negotiation.
A. The process for competitive negotiation shall include the following:
1. Issuance of a written Request for Proposal indicating in general terms that which is sought to
be procured, specifying the factors that will be used in evaluating the proposal and containing or {Formatted: Strikethrough, Highlight ]
incorporating by reference the other applicable contractual terms and conditions, including any {meam_ SHkathrough ]
unique capabilities, specifications or qualifications that will be required; [Formatted- T ]
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2. All public bodies shall post public Publienotice of the Request for Proposal at least 10 days {Formatted: Highlight )
prior to the date set for receipt of proposals by posting on the Department of General Services' ,,, ) {Formatted: Strikethrough, Highlight ]
central electronic procurement website er-ptherappropriate-websites, Additionally: In addition, 1 - - Formatted: Strikethrough )
public bodies may post the notice on other appropriate websites, Public bodies that issuea "~ { Formatted: Font: Ttalic, Highiight )
Request for Proposal between July 1, 2016 and June 30, 2017 shall publish a public notice of the \\“\% .{Formm od Font: Tlic, Highlight ]
Request for Proposal for only the first Request for Proposal issued by the public body between 3 { —_—
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of offerors that can be reasonably anticipated to submit proposals in response to the particular

request, which such notice shall include a statement that “all fiture public notices for Requests - ‘[Formatted: Font: Italic, Highlight

for Proposals from this public body can be found at the internet webpage
www.eva.virginia.gov.” Thereafter, public bodies may post public notice for a Request for
Proposal in a newspaper of general circulation in the area in which the contract is to be

e '[ Formatted: Strikethrough, Highlight

performed. Posti

h =h

addition, proposals may be solicited directly from potential contractors. Any additional
solicitations shall include certified businesses selected from a list made available by the
Department of Small Business and Supplier Diversity; and

3. For goods, nonprofessional services, and insurance, selection shall be made of two or more
offerors deemed to be fully qualified and best suited among those submitting proposals, on the
basis of the factors involved in the Request for Proposal, including price if so stated in the
Request for Proposal. Negotiations shall then be conducted with each of the offerors so selected.
Price shall be considered, but need not be the sole or primary determining factor. After
negotiations have been conducted with each offeror so selected, the public body shall select the
offeror which, in its opinion, has made the best proposal and provides the best value, and shall
award the contract to that offeror. When the terms and conditions of multiple awards are so
provided in the Request for Proposal, awards may be made to more than one offeror. Should the
public body determine in writing and in its sole discretion that only one offeror is fully qualified,
or that one offeror is clearly more highly qualified than the others under consideration, a contract
may be negotiated and awarded to that offeror: or

4. For professional services, the public body shall engage in individual discussions with two or
more offerors deemed fully qualified, responsible and suitable on the basis of initial responses
and with emphasis on professional competence, to provide the required services. Repetitive
informal interviews shall be permissible. The offerors shall be encouraged to elaborate on their
gualifications and performance data or staff expertise pertinent to the proposed project, as well as
alternative concepts. In addition, offerors shall be informed of any ranking criteria that will be
used by the public body in addition to the review of the professional competence of the offeror.
The Request for Proposal shall not, however, request that offerors furnish estimates of man-
hours or cost for services. At the discussion stage, the public body may discuss nonbinding
estimates of total project costs, including, but not limited to, life-cycle costing, and where
appropriate, nonbinding estimates of price for services. In accordance with § 2.2-4342,
proprietary information from competing offerors shall not be disclosed to the public or to
competitors. At the conclusion of discussion, outlined in this subdivision, on the basis of
evaluation factors published in the Request for Proposal and all information developed in the
selection process to this point, the public body shall select in the order of preference two or more
offerors whose professional gualifications and proposed services are deemed most meritorious.
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Negotiations shall then be conducted, beginning with the offeror ranked first. If a contract
satisfactory and advantageous to the public body can be negotiated at a price considered fair and
reasonable, the award shall be made to that offeror. Otherwise, negotiations with the offeror
ranked first shall be formally terminated and negotiations conducted with the offeror ranked
second, and so on until such a contract can be negotiated at a fair and reasonable price.

Notwithstanding the foregoing, if the terms and conditions for multiple awards are included in
the Request for Proposal, a public body may award contracts to more than one offeror.

Should the public body determine in writing and in its sole discretion that only one offeror is
fully qualified or that one offeror is clearly more highly qualified and suitable than the others
under consideration, a contract may be negotiated and awarded to that offeror.

B. For multiple projects, a contract for architectural or professional engineering services relating
to construction projects, or a contract for job order contracting, may be negotiated by a public
body. provided (i) the projects require similar experience and expertise, (ii) the nature of the
projects is clearly identified in the Request for Proposal, and (iii) the contract is limited to a one-
year term or when the cumulative total project fees reach the maximum cost authorized in this
subsection, whichever occurs first.

Such contracts may be renewable for four additional one-year terms at the option of the public
body. The fair and reasonable prices as negotiated shall be used in determining the cost of each
project performed and the sum of all projects performed in a one-year contract term shall not
exceed $500,000, except that for:

1. A state agency, as defined in § 2.2-4347, the sum of all projects performed in a one-vyear
contract term shall not exceed $1 million as may be determined by the Director of the
Department of General Services:

2. Any locality or any authority, sanitation district, metropolitan planning organization or
planning district commission with a population in excess of 80,000, or any city within Planning
District 8, the sum of all projects performed in a one-year contract term shall not exceed $5
million and those awarded for any airport as defined in § 5.1-1 and aviation transportation
projects, the sum of all such projects shall not exceed $1.5 million;

3. Architectural and engineering services for rail and public transportation projects by the
Director of the Department of Rail and Public Transportation, the sum of all projects in a one-
year contract term shall not exceed $2 million. Such contract may be renewable for two
additional one-year terms at the option of the Director;

18



4. Environmental location, design and inspection work regarding highways and bridges by the
Commissioner of Highways, the initial contract term shall be limited to two years or when the
cumulative total project fees reach $5 million, whichever occurs first. Such contract may be
renewable for two additional one-year terms at the option of the Commissioner, and the sum of
all projects in each one-year contract term shall not exceed $5 million; and

5. Job order contracting, the sum of all projects performed in a one-year contract term shall not
exceed $2 million.

Competitive negotiations for such contracts may result in awards to more than one offeror
provided (i) the Request for Proposal so states and (ii) the public body has established

procedures for distributing multiple projects among the selected contractors during the contract
term.

C. For any single project, for (i) architectural or professional engineering services relating to
construction projects, or (ii) job order contracting, the project fee shall not exceed $100,000, or
for architectural or engineering services for airports as defined in § 5.1-1 and aviation
transportation projects, the project fee of any single project shall not exceed $500,000, except
that for:

1. A state agency as defined in § 2.2-4347. the project fee shall not exceed $200.000, as may be
determined by the Director of the Department of General Services;

2. Any locality or any authority or sanitation district with a population in excess of 80,000, or
any city within Planning District 8, the project fee shall not exceed $2 million; and

3. Job order contracting, the project fee shall not exceed $400,000.

D. For the purposes of subsections B and C, any unused amounts from the first contract term
shall not be carried forward to the additional term.

E. Multiphase professional services contracts satisfactory and advantageous to the completion of
large, phased, or long term projects may be negotiated and awarded based on a fair and
reasonable price for the first phase only, where the completion of the earlier phases is necessary
to provide information critical to the negotiation of a fair and reasonable price for succeeding
phases. Prior to the entering into any such contract, the public body shall (i) state the anticipated
intended total scope of the project and (ii) determine in writing that the nature of the work is such
that the best interests of the public body require awarding the contract.

§ 2.2-4303. (Effective July 1, 2014) Methods of procurement.
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A. All public contracts with nongovernmental contractors for the purchase or lease of goods, or
for the purchase of services, insurance, or construction, shall be awarded after competitive sealed
bidding, or competitive negotiation as provided in this section, unless otherwise authorized by
law,

B. Professional services shall be procured by competitive negotiation.

C. Upon a determination made in advance by the public body and set forth in writing that
competitive sealed bidding is either not practicable or not fiscally advantageous to the public,
goods, services, or insurance may be procured by competitive negotiation. The writing shall
document the basis for this determination.

Upon a written determination made in advance by (i) the Governor or his designee in the case of
a procurement by the Commonwealth or by a department, agency or institution thereof or (ii) the
local governing body in the case of a procurement by a political subdivision of the
Commonwealth, that competitive negotiation is either not practicable or not fiscally
advantageous, insurance may be procured through a licensed agent or broker selected in the
manner provided for the procurement of things other than professional services set forth in § 2.2-
4302.2. The basis for this determination shall be documented in writing.

D. Construction may be procured only by competitive sealed bidding, except that competitive
negotiation may be used in the following instances upon a determination made in advance by the
public body and set forth in writing that competitive sealed bidding is either not practicable or
not fiscally advantageous to the public, which writing shall document the basis for this
determination:

1. By the Commonwealth, its departments, agencies and institutions on a fixed price design-build
basis or construction management basis under § 2.2-4306:

2. By any public body for the construction of highways and any draining, dredging, excavation,
grading or similar work upon real property;

3. By any governing body of a locality with a population in excess of 100,000, provided that the
locality has the personnel, procedures, and expertise to enter into a contract for construction on a
fixed price or not-to-exceed price design-build or construction management basis and shall
otherwise be in compliance with the provisions of this section, § 2.2-4308, and other applicable
law governing design-build or construction management contracts for public bodies other than
the Commonwealth. The procedures of the local governing body shall be consistent with the
two-step competitive negotiation process established in § 2.2-4302.2: or
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4. As otherwise provided in § 2.2-4308.

E. Upon a determination in writing that there is only one source practicably available for that
which is to be procured, a contract may be negotiated and awarded to that source without
competitive sealed bidding or competitive negotiation. The writing shall document the basis for
this determination. The public body shall issue a written notice stating that only one source was
determined to be practicably available, and identifying that which is being procured, the
contractor selected, and the date on which the contract was or will be awarded. This notice shall
be posted on the Department of General Services' central electronic procurement website or other
appropriate websites, and in addition, public bodies may publish in a newspaper of general
circulation on the day the public body awards or announces its decision to award the contract,
whichever occurs first. Posting on the Department of General Services' central electronic
procurement website shall be required of any state public body. Local public bodies are
encouraged to utilize the Department of General Services' central electronic procurement website
to provide the public with centralized visibility and access to the Commonwealth's procurement

opportunities.

F. In case of emergency, a contract may be awarded without competitive sealed bidding or
competitive negotiation; however, such procurement shall be made with such competition as is
practicable under the circumstances. A written determination of the basis for the emergency and
for the selection of the particular contractor shall be included in the contract file. The public
body shall issue a written notice stating that the contract is being awarded on an emergency
basis. and identifying that which is being procured, the contractor selected, and the date on which
the contract was or will be awarded. This notice shall be posted on the Department of General
Services' central electronic procurement website or other appropriate websites, and in addition,
public bodies may publish in a newspaper of general circulation on the day the public body
awards or announces its decision to award the contract, whichever occurs first, or as soon
thereafter as is practicable. Posting on the Department of General Services' central electronic
procurement website shall be required of any state public body. Local public bodies are
encouraged to utilize the Department of General Services' central electronic procurement website
to provide the public with centralized visibility and access to the Commonwealth's procurement

opportunities.

G. A public body may establish purchase procedures, if adopted in writing, not requiring
competitive sealed bids or competitive negotiation for single or term contracts for goods and
services other than professional services if the aggregate or the sum of all phases is not expected
to exceed $100,000; however, such small purchase procedures shall provide for competition
wherever practicable. When competition is used, all public bodies proceeding with written
informal selicitations under this subsection shall post a notice on the Department of General
Services’ central electronic procuremem webszte In addition, public bodies may post the notice
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For state public bodies, purchases under this subsection that are expected to exceed $50 000
$30.000 shall reqmre the j—ﬁ wrltten mformal solicitation of a minimum of tour blddcrb or

requiring competitive negotiation for single or term contracts for professional services if the
aggregate or the sum of all phases is not expected to exceed $60,000 $50:000; however such
small purchase procedures shall provide for competition wherever practicable. When competition
is used, all public bodies proceeding with written informal solicitations under this subsection
shall post a notice on the Department of General Services' central electronic procurement
website. In addition, public bodies may post the notice on the other appropriate websites or

publish in a newspaper of general circulation,

1. Upon a determination made in advance by a public body and set forth in writing that the
purchase of goods, products or commodities from a public auction sale is in the best interests of
the public, such items may be purchased at the auction, including online public auctions.
Purchase of information technology and telecommunications goods and nonprofessional services
from a public auction sale shall be permitted by any authority, department, agency, or institution
of the Commonwealth if approved by the Chief Information Officer of the Commonwealth. The
writing shall document the basis for this determination. However, bulk purchases of commaodities
used in road and highway construction and maintenance, and aggregates shall not be made by
online public auctions.

J. The purchase of goods or nonprofessional services, but not construction or professional
services, may be made by reverse auctioning, However, bulk purchases of commodities used in
road and highway construction and maintenance, and aggregates shall not be made by reverse
auctioning. All public bodies proceeding with reverse auctioning under this subsection shall post
a notice on the Department of General Services ' central electronic procurement website. In
addition, public bodies may post the notice on other appropriate websites or publish in a

newspaper of general circulation

= '[ Formatted: Font: Italic, Highlight

= ‘[ Formatted: Strikethrough, Highlight

— ‘[ Formatted: Strikethrough, Highlight

- ‘[ Formatted: Strikethrough, Highlight

A AN

- ‘Eormatted: Strikethrough

= ’{ Formatted: Strikethrough, Highlight

iy ‘{ Formatted: Font: Italic, Highlight

“{Formatted: Font: Italic

" {Formattad Font: Italic, Highlight

{Formal:te.d Strikethrough, Highlight

{Formatted Font: Itzlic, Highlight

- '[ Formatted: Font: Italic

- | Formatted: Font: Italic, Highlight

22



23



24



25



26



27



28



29



§ 56-573.1:1. Posting of conceptual proposals; public comment; public access to procurement
records.

A. Conceptual proposals submitted in accordance with subsection A or B of § 56-560 to a
responsible public entity shall be posted by the responsible public entity within 10 working days

after acceptance of such proposals an-follaws: o - { Formattea: Highiight

aﬂd—e%he&uﬁ&s«aﬁst&te—gewelﬁﬂeﬂt—pesﬁﬂg—skﬁl—be-on the Department of General Scrv1ces

central electronic procurement website,+and _ - { Formatted: Highlight

- { Formatted: Highlight

website. In addition —‘s&e-h—p&}ahe—bed}es a resgonsrble publ’zr_ entity may publlsh in anewspaper - { Formatted: Highlight

of general circulation in the area in which the contract is to be performed or post on other
appropriate websites a summary of the proposals and the location where copies of the proposals

: Highlight

are available for publlc m:,pectlon

In addition to the posting requirements, at least one copy of the proposals shall be made available
for public inspection. Nothing in this section shall be construed to prohibit the posting of the
conceptual proposals by additional means deemed appropriate by the responsible public entity so
as to provide maximum notice to the public of the opportunity to inspect the proposals. Trade
secrets, financial records, or other records of the private entity excluded from disclosure under
the provisions of subdivision 11 of § 2.2-3705.6 shall not be required to be posted, except as
otherwise agreed to by the responsible public entity and the private entity.

B. In addition to the posting requirements of subsection A, for 30 days prior to entering into an
interim or comprehensive agreement, a responsible public entity shall provide an opportunity for
public comment on the proposals. The public comment period required by this subsection may
include a public hearing in the sole discretion of the responsible public entity. After the end of
the public comment period, no additional posting shall be required.

C. Once the negotiation phase for the development of an interim or a comprehensive agreement
is complete and a decision to award has been made by a responsible public entity, the responsible
public entity shall present the major business poeints of the interim or comprehensive agreement,
including the use of any public funds, to its oversight board at a regularly scheduled meeting of
the board that is open to the public.

D. Once an interim agreement or a comprehensive agreement has been entered into, a
responsible public entity shall make procurement records available for public inspection, in
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accordance with the Virginia Freedom of [nformation Act (§ 2.2-3700 et seq.). For the purposes
of this subsection, procurement records shall not be mterpreted to include (i) trade secrets of the
private entity as defined in the Uniform Trade Secrets Act (§ 59.1-336 et seq.) or (ii) financial
records, including balance sheets or financial statements of the private entity that are not
generally available to the public through regulatory disclosure or otherwise.

E. Cost estimates relating to a proposed procurement transaction prepared by or for a responsible
public entity shall not be open to public inspection.

F. Any inspection of procurement transaction records under this section shall be subject to
reasonable restrictions to ensure the security and integrity of the records.

G. The provisions of this section shall apply to accepted proposals regardless of whether the
process of bargaining will result in an interim or a comprehensive agreement.

§ 56-575.17. Posting of conceptual proposals; public comment; public access to procurement
records.

A. Conceptual proposals submitted in accordance with subsection A or B of § 56-575.4 to a
responsible public entity shall be posted by the responsible public entity within 10 working days
after acceptance of such propoqalq astolloves

webs}te In addltlon,—_sueh—p&bhe—bed&es a responsxb[e pub."tc enmy may pubhsh ina newspaper

of general circulation in the area in which the contract is to be performed or post on other
appropnate webute& a summary of the proposals and thc location where coplcs of the proposals

In addition te the posting requirements, at least one copy of the proposals shall be made available
for public inspection. Nothing in this section shall be construed to prohibit the posting of the
conceptual proposals by additional means deemed appropriate by the responsible public entity so
as to provide maximum notice to the public of the opportunity to inspect the proposals. Trade
secrets, financial records, or other records of the private entity excluded from disclosure under
the provisions of subdivision 11 of § 2.2-3705.6 shall not be required to be posted, except as
otherwise agreed to by the responsible public entity and the private entity.

B. The responsible public entity shall hold a public hearing on the proposals during the proposal
review process, but not later than 30 days prior to entering into an interim or comprehensive
agreement.

C. Once the negotiation phase for the development of an interim or a comprehensive agreement
is complete, but before an interim agreement or a comprehensive agreement is entered into, a
responsible public entity shall make available the proposed agreement in a manner provided in
subsection A.
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D. Once an interim agreement or a comprehensive agreement has been entered into, a
responsible public entity shall make procurement records available for public inspection, upon
request. For the purposes of this subsection, procurement records shall not be interpreted to
include (i) trade secrets of the private entity as defined in the Uniform Trade Secrets Act (§ 59.1-
336 et seq.) or (ii) financial records, including balance sheets or financial statements of the
private entity that are not generally available to the public through regulatory disclosure or
otherwise.

E. Cost estimates relating to a proposed procurement transaction prepared by or for a responsible
public entity shall not be open to public inspection.

F. Any inspection of procurement transaction records under this section shall be subject to
reasonable restrictions to ensure the security and integrity of the records.

G. The provisions of this section shall apply to accepted proposals regardless of whether the
process of bargaining will result in an interim or a comprehensive agreement.
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HOUSE BILL NO. 1823
Offered January 9, 2013
Prefiled January 8, 2013

A BILL to amend and reenact §¢ 2.2-4302.1, 2.2-4302.2, 2.2-4303, 56-573.1:1, and 56-575.17 of
the Code of Virginia and to amend the Code of Virginia by adding in Article 1 of Chapter 11 of
Title 2.2 a section numbered 2.2-1102.1, relating to public procurement, posting by local public
bodies of procurement opportunities.

Be it enacted by the General Assembly of Virginia:

1. That §§ 2.2-4302.1, 2.2-4302.2, 2.2-4303, 56-573.1:1, and 56-575.17 of the Code of Virginia
are amended and reenacted and that the Code of Virginia is amended by adding in Article 1 of
Chapter 11 of Title 2.2 a section numbered 2.2-1102.1 as follows:

§ 2.2-1102.1. Department to provide data files of procurement notices to requesting newspapers.

The Department of General Services shall (i) provide an electronic data file of the using
agency's business opportunities at no charge to any requesting newspaper or other prinit
publication with circulation in Virginia using the comma-separated values (CSV) format and (ii)
send the data file automatically via electronic mail on a daily, weekly, or monthly basis as
agreed to by the parties. The data file shall contain all active business opportunity notices posted
on the Department of General Services' central electronic procurement website by all using
agencies in accordance with the requirements of §§ 2.2-4301, 2.2-4303, 56-573.1:1, and 56-
575.17. The electronic business opportunity data shall include, at a minimum: (a) the name of
the issuing using agency, (b) a description of goods or services to be purchased, (c) the date the
bid or proposal is due, and (d) the point of contact for the using agency, including the contact's
name, phone number, and email address.

§ 2.2-4302.1. (Effective July 1, 2014) Process for competitive sealed bidding.

The process for competitive sealed bidding shall include the following:

1. [ssuance of a written Invitation to Bid containing or incorporating by reference the
specifications and contractual terms and conditions applicable to the procurement. Unless the
public body has provided for prequalification of bidders, the Invitation to Bid shall include a
statement of any requisite qualifications of potential contractors. When it is impractical to
prepare initially a purchase description to support an award based on prices, an Invitation to Bid
may be issued requesting the submission of unpriced offers to be followed by an Invitation to
Bid limited to those bidders whose offers have been qualified under the criteria set forth in the
first solicitation;
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2. All public bodies shall post public Pable notice of the Invitation to Bid at least 10 days prior
to the date set for receipt of bids by posting on the Department of General Services' central

electronic procurement website er-otherappropriate-websites. In addition, public bodies may
pubhsh ina newspdper of general 01rculat10n or posr the notice on other appraprtate webs;tes

3. Public opening and announcement of all bids received;

4. Evaluation of bids based upon the requirements set forth in the Invitation to Bid, which may
include special qualifications of potential contractors, life-cycle costing, value analysis, and any
other criteria such as inspection, testing, quality, workmanship, delivery, and suitability for a
particular purpose, which are helpful in determining acceptability; and

5. Award to the lowest responsive and responsible bidder. When the terms and conditions of

multiple awards are so provided in the Invitation to Bid, awards may be made to more than one
bidder.

§ 2.2-4302.2. (Effective July 1, 2014) Process for competitive negotiation.

A. The process for competitive negotiation shall include the following:

1. Issuance of a written Request for Proposal indicating in general terms that which is sought to
be procured, specifying the factors that will be used in evaluating the proposal and containing or
incorporating by reference the other applicable contractual terms and conditions, including any
unique capabilities, specifications or qualifications that will be required;

2. All public bodies shall post public Pablie notice of the Request for Proposal at least 10 days
prior to the date set for receipt of proposals by posting on the Department of General Services'
central electronic procurement website or-otherappropriate-websites. Additieonally; In addition,
public bodies may post the notice on other appropriate websites. Public bodies that issue a
Request for Proposal between July 1, 2016 and June 30, 2017 shall publish a public notice of the
Request for Proposal for only the first Request for Proposal issued by the public body between
July 1, 2016 and June 30, 2017 shallpublish in a newspaper of general circulation in the area in
which the contract is to be performed so as to provide reasonable notice to the maximum number
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of offerors that can be reasonably anticipated to submit proposals in response to the particular
request, which such notice shall include a statement that “all future public notices for Requests
for Proposals from this public body can be found at the internet webpage
www.eva.virginia.gov.” Thereafier, public bodies may post public notice for a Request for
Proposal in a new&paper of geneml circulation in the area in which the contract is to be
performed Posting : Fen

add1t10n proposalb may be sollc1ted directly ﬁ01n poten‘ual contractors. Any addltlonal
solicitations shall include certified businesses selected from a list made available by the
Department of Small Business and Supplier Diversity; and

3. For goods, nonprofessional services, and insurance, selection shall be made of two or more
offerors deemed to be fully qualified and best suited among those submitting proposals, on the
basis of the factors involved in the Request for Proposal, including price if so stated in the
Request for Proposal. Negotiations shall then be conducted with each of the offerors so selected.
Price shall be considered, but need not be the sole or primary determining factor. After
negotiations have been conducted with each offeror so selected, the public body shall select the
offeror which, in its opinion, has made the best proposal and provides the best value, and shall
award the contract to that offeror. When the terms and conditions of multiple awards are so
provided in the Request for Proposal, awards may be made to more than one offeror. Should the
public body determine in writing and in its sole discretion that only one offeror is fully qualified,
or that one offeror is clearly more highly qualified than the others under consideration, a contract
may be negotiated and awarded to that offeror; or

4. For professional services, the public body shall engage in individual discussions with two or
more offerors deemed fully qualified, responsible and suitable on the basis of initial responses
and with emphasis on professional competence, to provide the required services. Repetitive
informal interviews shall be permissible. The offerors shall be encouraged to elaborate on their
qualifications and performance data or staff expertise pertinent to the proposed project, as well as
alternative concepts. In addition, offerors shall be informed of any ranking criteria that will be
used by the public body in addition to the review of the professional competence of the offeror.
The Request for Proposal shall not, however, request that offerors furnish estimates of man-
hours or cost for services. At the discussion stage, the public body may discuss nonbinding
estimates of total project costs, including, but not limited to, life-cycle costing, and where
appropriate, nonbinding estimates of price for services. In accordance with § 2.2-4342,
proprietary information from competing offerors shall not be disclosed to the public or to
competitors. At the conclusion of discussion, outlined in this subdivision, on the basis of
evaluation factors published in the Request for Proposal and all information developed in the
selection process to this point, the public body shall select in the order of preference two or more
offerors whose professional qualifications and proposed services are deemed most meritorious.



Negotiations shall then be conducted, beginning with the offeror ranked first. If a contract
satisfactory and advantageous to the public body can be negotiated at a price considered fair and
reasonable, the award shall be made to that offeror. Otherwise, negotiations with the offeror
ranked first shall be formally terminated and negotiations conducted with the offeror ranked
second, and so on until such a contract can be negotiated at a fair and reasonable price.

Notwithstanding the foregoing, if the terms and conditions for multiple awards are included in
the Request for Proposal, a public body may award contracts to more than one offeror.

Should the public body determine in writing and in its sole discretion that only one offeror is
fully qualified or that one offeror is clearly more highly qualified and suitable than the others
under consideration, a contract may be negotiated and awarded to that offeror.

B. For multiple projects, a contract for architectural or professional engineering services relating
to construction projects, or a contract for job order contracting, may be negotiated by a public
body, provided (1) the projects require similar experience and expertise, (11} the nature of the
projects 1s clearly identified in the Request for Proposal, and (111) the contract is limited to a one-
year term or when the cumulative total project fees reach the maximum cost authorized in this
subsection, whichever occurs first.

Such contracts may be renewable for four additional one-year terms at the option of the public
body. The fair and reasonable prices as negotiated shall be used in determining the cost of each
project performed and the sum of all projects performed in a one-year contract term shall not
exceed $500,000, except that for:

1. A state agency, as defined in § 2.2-4347, the sum of all projects performed in a one-year
contract term shall not exceed $1 million as may be determined by the Director of the
Department of General Services;

2. Any locality or any authority, sanitation district, metropolitan planning organization or
planning district commission with a population in excess of 80,000, or any city within Planning
District 8, the sum of all projects performed in a one-year contract term shall not exceed $5
million and those awarded for any airport as defined in § 5.1-1 and aviation transportation
projects, the sum of all such projects shall not exceed $1.5 million;

3. Architectural and engineering services for rail and public transportation projects by the
Director of the Department of Rail and Public Transportation, the sum of all projects in a one-
year contract term shall not exceed 82 million. Such contract may be renewable for two
additional one-year terms at the option of the Director;
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4. Environmental location, design and inspection work regarding highways and bridges by the
Commissioner of Highways, the initial contract term shall be limited to two years or when the
cumulative total project fees reach $5 million, whichever occurs first. Such contract may be
renewable for two additional one-year terms at the option of the Commissioner, and the sum of
all projects in each one-year contract term shall not exceed $5 million; and

5. Job order contracting, the sum of all projects performed in a one-year contract term shall not
exceed $2 million.

Competitive negotiations for such contracts may result in awards to more than one offeror
provided (i) the Request for Proposal so states and (ii) the public body has established
procedures for distributing multiple projects among the selected contractors during the contract
term.

C. For any single project, for (i) architectural or professional engineering services relating to
construction projects, or (1) job order contracting, the project fee shall not exceed $100,000, or
for architectural or engineering services for airports as defined in § 5.1-1 and aviation
transportation projects, the project fee of any single project shall not exceed $500,000, except
that for:

L. A state agency as defined 1n § 2.2-4347, the project fee shall not exceed $200,000, as may be
determined by the Director of the Department of General Services;

2. Any locality or any authority or sanitation district with a population in excess of 80,000, or
any city within Planning District 8, the project fee shall not exceed $2 million; and

3. Job order contracting, the project fee shall not exceed $400,000.

D. For the purposes of subsections B and C, any unused amounts from the first contract term
shall not be carried forward to the additional term.

E. Multiphase professional services contracts satisfactory and advantageous to the completion of
large, phased, or long term projects may be negotiated and awarded based on a fair and
reasonable price for the first phase only, where the completion of the earlier phases is necessary
to provide information critical to the negotiation of a fair and reasonable price for succeeding
phases. Prior to the entering into any such contract, the public body shall (i) state the anticipated
intended total scope of the project and (ii) determine in writing that the nature of the work is such
that the best interests of the public body require awarding the contract.

§ 2.2-4303. (Effective July 1, 2014) Methods of procurement.
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A. All public contracts with nongovernmental contractors for the purchase or lease of goods, or
for the purchase of services, insurance, or construction, shall be awarded after competitive sealed
bidding, or competitive negotiation as provided in this section, unless otherwise authorized by
law.

B. Professional services shall be procured by competitive negotiation.

C. Upon a determination made in advance by the public body and set forth in writing that
competitive sealed bidding is either not practicable or not fiscally advantageous to the public,
goods, services, or insurance may be procured by competitive negotiation. The writing shall
document the basis for this determination.

Upon a written determination made in advance by (i) the Governor or his designee in the case of
a procurement by the Commonwealth or by a department, agency or institution thereof or (ii) the
local governing body in the case of a procurement by a political subdivision of the
Commonwealth, that competitive negotiation is either not practicable or not fiscally
advantageous, insurance may be procured through a licensed agent or broker selected in the
manner provided for the procurement of things other than professional services set forth in § 2.2-
4302.2. The basis for this determination shall be documented in writing.

D. Construction may be procured only by competitive sealed bidding, except that competitive
negotiation may be used in the following instances upon a determination made in advance by the
public body and set forth in writing that competitive sealed bidding is either not practicable or
not fiscally advantageous to the public, which writing shall document the basis for this
determination:

1. By the Commonwealth, its departments, agencies and institutions on a fixed price design-build
basis or construction management basis under § 2.2-4306;

2. By any public body for the construction of highways and any draining, dredging, excavation,
grading or similar work upon real property;

3. By any governing body of a locality with a population in excess of 100,000, provided that the
locality has the personnel, procedures, and expertise to enter into a contract for construction on a
fixed price or not-to-exceed price design-build or construction management basis and shall
otherwise be in compliance with the provisions of this section, § 2.2-4308, and other applicable
law governing design-build or construction management contracts for public bodies other than
the Commonwealth. The procedures of the local governing body shall be consistent with the
two-step competitive negotiation process established in § 2.2-4302.2; or
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4. As otherwise provided in § 2.2-4308.

E. Upon a determination in writing that there 1s only one source practicably available for that
which is to be procured, a contract may be negotiated and awarded to that source without
competitive sealed bidding or competitive negotiation. The writing shall document the basis for
this determination. The public body shall issue a written notice stating that only one source was
determined to be practicably available, and identifying that which is being procured, the
contractor selected, and the date on which the contract was or will be awarded. This notice shall
be posted on the Department of General Services' central electronic procurement website or other
appropriate websites, and in addition, public bodies may publish in a newspaper of general
circulation on the day the public body awards or announces its decision to award the contract,
whichever occurs first. Posting on the Department of General Services' central electronic
procurement website shall be required of any state public body. Local public bodies are
encouraged to utilize the Department of General Services' central electronic procurement website
to provide the public with centralized visibility and access to the Commonwealth's procurement
opportunities.

F. In case of emergency, a contract may be awarded without competitive sealed bidding or
competitive negotiation; however, such procurement shall be made with such competition as is
practicable under the circumstances. A written determination of the basis for the emergency and
for the selection of the particular contractor shall be included in the contract file. The public
body shall issue a written notice stating that the contract is being awarded on an emergency
basis, and identifying that which is being procured, the contractor selected, and the date on which
the contract was or will be awarded. This notice shall be posted on the Department of General
Services' central electronic procurement website or other appropriate websites, and in addition,
public bodies may publish in a newspaper of general circulation on the day the public body
awards or announces its decision to award the contract, whichever occurs first, or as soon
thereafter as is practicable. Posting on the Department of General Services' central electronic
procurement website shall be required of any state public body. Local public bodies are
encouraged to utilize the Department of General Services' central electronic procurement website
to provide the public with centralized visibility and access to the Commonwealth's procurement
opportunities.

G. A public body may establish purchase procedures, if adopted in writing, not requiring
competitive sealed bids or competitive negotiation for single or term contracts for goods and
services other than professional services if the aggregate or the sum of all phases is not expected
to exceed $100,000; however, such small purchase procedures shall provide for competition
wherever practicable. When competition is used, all public bodies proceeding with written
informal solicitations under this subsection shall post a notice on the Department of General
Services’ central electronic procurement website. In addition, public bodies may post the notice
on the other appropriate websites or publish in a newspaper of general circulation. Ferleeat
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For state public bodies, purchases under this subsection that are expected to exceed 850,000
$3(}999 shall requ1re the &3 wntten mformal solicitation of a minimum of four bidders or

H. A-state Any public body may establish purchase procedures, if adopted in writing, not
requiring competitive negotiation for single or term contracts for professional services if the
aggregate or the sum of all phases is not expected to exceed 360,000 $56;600; however such
small purchase procedures shall provide for competition wherever practicable. When competition
is used, all public bodies proceeding with written informal solicitations under this subsection
shall post a notice on the Department of General Services’ central electronic procurement
website. In addition, public bodies may post the notice on the other appropriate websites or
publish in a newspaper of general circulation.

I. Upon a determination made in advance by a public body and set forth in writing that the
purchase of goods, products or commodities from a public auction sale is in the best interests of
the public, such items may be purchased at the auction, including online public auctions.
Purchase of information technology and telecommunications goods and nonprofessional services
from a public auction sale shall be permitted by any authority, department, agency, or institution
of the Commonwealth if approved by the Chief Information Officer of the Commonwealth. The
writing shall document the basis for this determination. However, bulk purchases of commodities
used in road and highway construction and maintenance, and aggregates shall not be made by
online public auctions.

J. The purchase of goods or nonprofessional services, but not construction or professional
services, may be made by reverse auctioning. However, bulk purchases of commodities used in
road and highway construction and maintenance, and aggregates shall not be made by reverse
auctioning. Al public bodies proceeding with reverse auctioning under this subsection shall post
a notice on the Department of General Services' central electronic procurement website. In
addition, public bodies may post the notice on other appropriate websites or publish in a
newspaper of general circulation

§ 56-573.1:1. Posting of conceptual proposals; public comment; public access to procurement
records.

A. Conceptual proposals submitted in accordance with subsection A or B of § 56-560 to a
responsible public entity shall be posted by the responsible public entity within 10 working days
after acceptance of such proposals asfellews:
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websﬁe In add1t10n —s&eh—pﬂbhc—bedies a revponszble publzc entity may publlsh in a newspaper
of general circulation in the area in which the contract is to be performed or post on other
appropriate websites a summary of the proposals and the location where copies of the proposals

are avaﬂable for publlc 1nspect1on —S&e»h—lee&l—fmbh&bedies—afe—eﬁeeﬂfaged—te—&&hzethe

In addition to the posting requirements, at least one copy of the proposals shall be made available
for public inspection. Nothing in this section shall be construed to prohibit the posting of the
conceptual proposals by additional means deemed appropriate by the responsible public entity so
as to provide maximum notice to the public of the opportunity to inspect the proposals. Trade
secrets, financial records, or other records of the private entity excluded from disclosure under
the provisions of subdivision 11 of § 2.2-3705.6 shall not be required to be posted, except as
otherwise agreed to by the responsible public entity and the private entity.

B. In addition to the posting requirements of subsection A, for 30 days prior to entering into an
interim or comprehensive agreement, a responsible public entity shall provide an opportunity for
public comment on the proposals. The public comment period required by this subsection may
include a public hearing in the sole discretion of the responsible public entity. After the end of
the public comment period, no additional posting shall be required.

C. Once the negotiation phase for the development of an interim or a comprehensive agreement
is complete and a decision to award has been made by a responsible public entity, the responsible
public entity shall present the major business points of the interim or comprehensive agreement,
including the use of any public funds, to its oversight board at a regularly scheduled meeting of
the board that is open to the public.

D. Once an interim agreement or a comprehensive agreement has been entered into, a
responsible public entity shall make procurement records available for public inspection, in
accordance with the Virginia Freedom of Information Act (§ 2.2-3700 et seq.). For the purposes
of this subsection, procurement records shall not be interpreted to include (i) trade secrets of the
private entity as defined in the Uniform Trade Secrets Act (§ 59.1-336 et seq.) or (ii) financial
records, including balance sheets or financial statements of the private entity that are not
generally available to the public through regulatory disclosure or otherwise.

E. Cost estimates relating to a proposed procurement transaction prepared by or for a responsible
public entity shall not be open to public inspection.

F. Any inspection of procurement transaction records under this section shall be subject to
reasonable restrictions to ensure the security and integrity of the records.

G. The provisions of this section shall apply to accepted proposals regardless of whether the
process of bargaining will result in an interim or a comprehensive agreement.
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§ 56-575.17. Posting of conceptual proposals; public comment; public access to procurement
records.

A Conceptual proposals submitted in accordance with subsection A or B of § 56-575.4to a
responsible public entity shall be posted by the responsible public entity within 10 working days
after acceptance of such proposals as—totlowess

and-other-units-of state-government;-postingshall be-on the Department of General Services'

centralized electronic procurement website.+and

websﬁe In addmon —saeh—pabh&bedi-es a respomzble pubhc enmy may p bhsh in a newspaper
of general circulation in the area in which the contract is to be performed or post on other
appropriate websites a summary of the proposals and the location where copies of the proposals
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In addition to the posting requirements, at least one copy of the proposals shall be made available
for public inspection. Nothing in this section shall be construed to prohibit the posting of the
conceptual proposals by additional means deemed appropriate by the responsible public entity so
as to provide maximum notice to the public of the opportunity to inspect the proposals. Trade
secrets, financial records, or other records of the private entity excluded from disclosure under
the provisions of subdivision 11 of § 2.2-3705.6 shall not be required to be posted, except as
otherwise agreed to by the responsible public entity and the private entity.

B. The responsible public entity shall hold a public hearing on the proposals during the proposal
review process, but not later than 30 days prior to entering into an interim or comprehensive
agreement.

C. Once the negotiation phase for the development of an interim or a comprehensive agreement
is complete, but before an interim agreement or a comprehensive agreement is entered into, a
responsible public entity shall make available the proposed agreement in a manner provided in
subsection A.

D. Once an interim agreement or a comprehensive agreement has been entered into, a
responsible public entity shall make procurement records available for public inspection, upon
request. For the purposes of this subsection, procurement records shall not be interpreted to
include (1) trade secrets of the private entity as defined in the Uniform Trade Secrets Act (§ 59.1-
336 et seq.) or (ii) financial records, including balance sheets or financial statements of the
private entity that are not generally available to the public through regulatory disclosure or
otherwise.

E. Cost estimates relating to a proposed procurement transaction prepared by or for a responsible
public entity shall not be open to public inspection.

F. Any inspection of procurement transaction records under this section shall be subject to
reasonable restrictions to ensure the security and integrity of the records.

G. The provisions of this section shall apply to accepted proposals regardless of whether the
process of bargaining will result in an interim or a comprehensive agreement.
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